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BANKRUPTCY
BELLY-UP: HIGHLIGHTS OF THE 
NEW BANKRUPTCY LAWS

On October 17, a series of controversial 
changes to the federal bankruptcy laws went 
into effect. These laws were part of The 
Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005 (affectionately know 
as ñBAPCPAò), a bill championed by credit 
card companies and designed to prevent 
abusive consumer bankruptcy ýlings. 

BAPCPA introduces a number of com-
plicated changes into the bankruptcy laws. 
Most of the changes are likely to affect only 
consumer (or individual) ýlers as opposed 
to businesses ýling for bankruptcy. A few of 
the more signiýcant changes are summarized 
as follows:

1. Means Test. BAPCPA includes a means 
test that is to be used by attorneys in 
determining under which chapter their 
debtor-client is eligible to ýle. Prior to 
BAPCPA, most consumer bankruptcy 
ýlers elected to seek protection under 
Chapter 7. Chapter 7 allows for the liqui-
dation of the debtorôs non-exempt assets 
with the proceeds going towards paying 
off debt. Once this was done, the debtor 
was given a ñclean slateò with all prior 
debts being wiped-out. The new means 
test requirement of BAPCPA will force 
more ýlers into a Chapter 13 bankruptcy, 
which requires repayment of debt over 
a period of time (usually ýve years). 
Essentially, a debtor whose income is 
greater than his stateôs median income 
(minus allowed exclusions) will have to 

COMMENTARY
THE ESTATE TAX SHOULD BE 
REPEALED

The estate tax ought to be repealed be-
cause it is inefýcient, ineffective and cruel. 
First, it is tax-inefýcient in that, according 
to the Congressional Budget Ofýce, it raises 
only $30 billion per year or 1.4% of Federal 
tax receipts of $2,142 billion. The amount 
of time, effort, and creativity that goes into 
avoiding and enforcing this tax could be 
put to much better use. Taxes should be 
tax-efýcient. That is, they should raise the 
maximum amount of revenue with the least 
government enforcement cost and the least 
taxpayer compliance effort. The estate tax 
spectacularly fails this test. The estate tax is 
also fantastically complex. It has spawned the 
gift tax, the generation-skipping transfer tax 
and a host of special provisions to deter estate 
freezes. If someone had set out to invent the 
most absurdly intricate tax in the world, he or 
she could not have done better than Congress 
has with the estate tax.

Second, the estate tax is ineffective. It does 
very little to reduce inequality. The great dif-
ferences in income and wealth we observe in 
the United States are the result principally of 
interaction between the demand for and sup-
ply of very scarce entrepreneurial ability. The 
estate tax is powerless to affect this economic 
reality. If amelioration of the condition of 
low-income households is deemed a desirable 
goal, it can be accomplished more effectively 
with the introduction of consumption taxes, 
such as a value-added tax or a national sales 
tax, to fund health and other beneýts for the 
poor.

The estate tax is also ineffective in another 
respect. Promotion of savings, investment 
and productivity is a desirable government 
objective that estate tax discourages and 
consumption taxes encourage. The estate tax 
has the ultimate effect of taxing money three 
times. First, money is earned and is taxed by 
the income tax. From after-tax income people 
save, and receive interest, dividends and rents. 
These items of income from capital are then 
taxed again. From what is left individuals 
again save, only to be taxed a third time at 
death by the estate tax.

To amplify this brieþy, the estate tax is a 

tax on capital rather than a tax on consump-
tion. In the jargon of economists, it is a tax on 
stocks rather than flows. As such it is inefýcient 
because it requires liquidation of capital at an 
inconvenient time to pay the tax. On the other 
hand a consumption tax, since it is a tax on 
þows, is paid from the þow itself and does 
not require liquidation of capital. Moreover, 
a consumption tax (value-added or national 
sales tax) is a tax on what people take out of 
the economy and, therefore, promotes work, 
saving and investment. Conversely, an in-
come tax is a tax on what people put into the 
economy by way of work and an estate tax is 
a tax on what people put into the economy by 
way of investment. In other words, no matter 
how one looks at it, the estate tax has perverse 
and unwarranted economic effects.

Finally, the estate tax is cruel. The estate 
tax return is due nine months after decedentôs 
death. A normal period of mourning for a 
loved one can be as long as one year. It is 
harsh to force people to focus on ýlling out 
an estate tax return, a very complicated form 
that takes much time and energy, when they 
are undergoing what is probably the hardest 
time of their life. Since the estate tax return is 
usually ýled after the death of a spouse or a 
parent, two of the three dearest people on earth 
for most human beings, this heartlessness is 
compounded.

One policy reason not to repeal the estate 
tax entirely is that with full repeal assets need 
to be assigned a carry-over basis, usually cost. 
In the past this has proved unworkable because 
too many records are missing or hard to ýnd. 
In order to give assets a full step-up in basis 
equal to their value on decedentôs date of 
death, the estate tax could be retained with a 
very low, þat rate and a very high exemption. 
The reason for the low, þat rate and high ex-
emption is to give executors and beneýciaries 
the incentive just to pay the estate tax and go 
on with their lives. By reducing the estate tax 
bite the government can commensurately 
reduce the governmentôs enforcement budget 
and taxpayersô avoidance costs. At present the 
ýgures mentioned in Washington tax circles 
are a þat 15% rate with a $10 million exemp-
tion. While this particular proposal is a move 
in the right direction, it probably does not go 
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far enough to remove most enforcement and 
avoidance costs. The ultimate goal should be 
a tax so painless that few will bother to avoid 
and most simply will want to get out of the 
way by writing a check to the government. A 
minimal estate tax would be a small price to 
pay for a full step-up in basis and the diminu-
tion of record keeping.

To those who would argue that this solution 
essentially repeals the capital gains tax if only 
one waits until death, the answer is that the 
capital gains tax is just as inefýcient and inef-
fective as the estate tax, although without the 
cruelty. As such, the capital gains tax is also 
a prime candidate for repeal. Nevertheless, as 
long as we have an income tax system predi-
cated on basis and coupled with capital gains 
taxation, these conundrums will endure. The 
optimal tax system has yet to be developed. 
This should not deter us, however, from 
improving the far-from-perfect system we 
now have.

NÉSTOR CRUZ

NOTARIES PUBLIC 
SERVING THE PUBLIC AS 
IMPARTIAL WITNESSES

By the time we reach adulthood, most of 
us have had occasion to have a document 
authenticated or have had our signatures wit-
nessed by a notary public. Down through the 
ages, notaries public and their predecessors 
have facilitated government and business 
transactions as well as the needs of private 
citizens.

The ofýce of public notaries is rooted in 
Roman civil law. In the Roman Republic, 
scribae recorded and transcribed private 
and public documents. Some became public 
ofýcials attached to the Senate and courts of 
law, making notaries the oldest continuing 
branch of the legal profession. In the last 
century of the Republic, a form of shorthand 
was invented called ñnotaeò and a scribe who 
used this method was called a ñnotarius.ò 
Throughout the Roman Empire, notari be-
came indispensable to provincial governors 
and imperial secretaries. 

Charlemagne continued the tradition of 
using notaries investing their acts with public 
authority and encouraging church ofýcials to 
use them. During the Renaissance emerging 
nation-states that patterned their legal sys-
tems on Roman civil law recognized notaries 
as important legal ofýcials, a tradition that 
continues today throughout the world.

There is scant evidence of the existence 
of notaries in England before the Norman 
conquest. From the 13th through the mid-16th 
centuries, notaries in England were appointed 
by the Papal Legate and later the Archbishop 
of Canterbury. At ýrst, notaries were mem-
bers of the clergy, but as England emerged 
from the Middle Ages, laymen in towns and 
trading centers began to assume the ofýcial 
character and functions of modern notaries. 
In 1533, the Ecclesiastical Licences Act gave 
kings the power to appoint notaries.

In both civil and common law countries, 
notaries are usually qualiýed lawyers (a no-
table exception being the U.S.) whose duty 
to the public is to certify, ñfor use anywhere 
in the world, deeds and other documents, in-
cluding wills or other testamentary documents, 
conveyances of real and personal property and 
powers of attorney; to authenticate such docu-
ments under his signature and ofýcial seal in 
such a manner as to render them acceptable, 
as proof of the matters attested by him, to 
the judicial or other public authorities in 
the country where they are to be usedé; to 
administer oaths and declarations for use in 
proceedingséto note or certify transactions 
relating to negotiable instruments, and to 
draw up protests or other formal papers re-

lating to occurrences on the voyages of ships 
and their navigation as well as the carriage 
of cargo in ships.ò Brooke’s Notary 12th edi-
tion, page 19. Documents certiýed by notaries 
are usually sealed with the notaryôs seal and 
recorded in a register that is kept for the du-
ration of a notaryôs commission. These are 
known as ñnotarial actsò and are established 
by statutory law.

In the United States, over time, notaries 
assumed the roles traditionally held by county 
clerks. Perhaps to facilitate the needs of their 
neighbors to have validated deeds, wills, and 
bills of sale, notaries were commissioned 
from among the general population. The re-
quirements to become a commissioned notary 
vary from state to state and are established by 
state law. Some states require that notaries be 
appointed directly by the state legislature, while 
in others the individual may take an exam to 
demonstrate familiarity with the requirements 
of the position. In most states, notaries are 
administered by the Secretary of State. In 
the District of Columbia, notaries are ap-
pointed by the Mayor through the Ofýce of 
the Secretary. Most states have a residency 
requirement or require that the individual 
work full time in the state or county where 
he or she wishes to be commissioned. Some 
form of background check or a bond is usually 
required. Notaries who are not attorneys may 
not offer legal advice, prepare documents or 
recommend how a person should sign a docu-
ment. Notaries are commonly authorized to 
administer oaths, take afýdavits, acknowledg-
ments and depositions and to protest notes and 
bills of exchange for nonpayment. All states 
restrict a notary from witnessing and signing 
any document in which the notary has a vested 
interest and notaries cannot administer oaths 
to themselves.

As recently as 1984, some states, includ-
ing Virginia, required that a notary also be a 
citizen of the United States. The U.S. Supreme 
Court, in the case of Bernal v. Fainter 467 U.S. 
216 (1984), declared that non-citizens could 
become notaries. The Court found that a Texas 
law requiring citizenship violated the equal pro-
tection clause of the Fourteenth Amendment. 
The Court ruled that being a notary did not 
meet the strict scrutiny standard required of 
elected ofýcials, police ofýcers and school 
teachers, all of whom are invested either with 
policymaking responsibility or who routinely 
exercise authority over others.

After obtaining satisfactory proof of the 
identity of the person signing a document, 
notaries then observe the signing and certify 
the signature by dating, signing and applying 
the notaryôs stamp or seal to the document. 
Ofýcial acts of notaries public are recognized 

COMMENTARY 
Continued from page 1

as valid throughout the United States and its 
territories and in most foreign nations. A notary 
cannot perform his or her notarial duties outside 
the locality where he is commissioned.

Notaries in the District of Columbia have 
the power to take and certify proof of powers 
of attorney, mortgages, deeds wills and other 
instruments of writing and may take deposi-
tions, administer oaths and afýrmations and 
take afýdavits to be used in any court within 
the District. District notaries, however, may 
not certify copies of birth certiýcates, death 
certiýcates, marriage licenses, divorce decrees 
or certiýcates of incorporation.

In Virginia, qualiýed applicants take an 
oath before the clerk of the circuit court in 
the jurisdiction where they live or work. They 
are authorized to acknowledge signatures, take 
oaths and certify copies of non-government 
documents.

Maryland law requires that an applicant 
for the ofýce of notary must ýrst have the ap-
proval of the state senator in whose district the 
applicant resides. Nonresidents must have the 
approval of a state senator and the secretary 
of state. Maryland notaries have the power to 
administer oaths in all matters and cases of a 
civil nature and to receive proof or acknowl-
edgment of all instruments of writing relative 
to commerce and navigation.

In their function as impartial witnesses, no-
taries provide an important public service to 
the public, the bar and ýnancial institutions.

ALICE CADE, Notary Public
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CONTRACTS
IS AN ORAL CONTRACT WORTH 
THE PAPER IT’S PRINTED ON?

The late movie producer Samuel 
Goldwyn, a Russian immigrant with limited 
command of the English language, once said, 
ñAn oral contract isnôt worth the paper itôs 
printed on.ò This famous misuse of words 
goes to the heart of the question of when an 
oral agreement creates a legally enforceable 
contract.

A ñcontractò is a formal agreement 
between two or more parties regarding a 
particular subject. Contracts can be writ-
ten or oral (spoken). In fact, oral contracts 
occur frequently in everyday business situ-
ations. A handshake and promise made to 
a contractor who was called in for a quick 
repair job would obligate that person to 
pay the contractor even though there was 
no written contract stating such an obliga-
tion. Similarly, in some situations, when an 
employee calls in an order to a supplier, 
that employee may be obligating his or her 
company to pay the supplier, despite the fact 
there was no written contract. 

Whether a contract is written or oral, it 
must contain some common elements to be 
considered a legally enforceable agreement. 
These elements include the following:

(1) Meeting of the Minds: Parties must 
have a mutual understanding of what 
the contract covers.

(2) Offer and Acceptance: One party must 
offer and the other party must accept 
that offer. A counter-offer is not an ac-
ceptance and will be treated as a rejec-
tion of the offer. Basic contract law in 
many jurisdictions sets forth that, ñan 
offer is made if a reasonable person in 
the offereeôs position, in view of the 
offerorôs acts and words and the sur-
rounding circumstances would believe 
that the offeror has invited the offereeôs 
acceptance.ò See Adams v. Doughtie, 
63 Va. Cir. 505, 520 (2003). The ac-
cepted test in many jurisdictions for 
determining whether there was ac-
ceptance is whether it would be clear 
to a reasonable person that there was 
an acceptance. See Green’s Ex’rs. v. 
Smith, 146 Va. 442, 452-5 (1926).

(3) Mutual Consideration: Parties must 
exchange something of value. 

(4) Performance or Delivery: Action 
contemplated by the contract must be 
completed.

(5) Capacity: Parties must have the ca-
pacity to understand the terms of the 
contract. (Animals, children under 18, 
and mentally disabled individuals are 

not recognized under the law as having 
legal capacity.)

(6) Good Faith: It is implicit in all con-
tracts that the parties are acting in good 
faith.

(7) No Violation of Public Policy: The sub-
ject matter of a contract cannot violate 
public policy (i.e., the subject matter 
cannot be illegal).

Courts in the United States have deter-
mined that, when it can be established that 
all these basic formation elements are met, 
an oral contract will be just as enforceable as 
a written one. Thus, the informal exchange 
of promises can be binding and legally as 
valid as a written contract. However, when a 
dispute arises, enforceability and terms of an 
oral contract may become difýcult to prove. 
Memories can fade and parties can interpret 
their responsibilities differently. Unclear 
terms can become more ambiguous, and the 
key issue becomes whether a contract existed 
at all. It is interesting 

Most jurisdictions require a signed writing 
for certain kinds of contracts. The Statute of 
Frauds (a collective term describing vari-
ous statutory provisions) and the Uniform 
Commercial Code (UCC) create statutory ob-
ligations that render certain types of contracts 
unenforceable unless they are evidenced by 
a writing. The Statute of Frauds does not 
mean that oral agreements within the scope 
of the statute cannot be made and performed 
or that they are illegal. It merely means that 
enforcement may be unavailable if one of 
the parties refuses to fulýll their obligations. 
The basis for the Statute of Fraud is the idea 
is that certain types of contracts that have 
certain economic or social importance must 
be in writing to prevent fraud. Under the 
Statute of Frauds, the following contracts 
must be in writing: (1) contracts that cannot 
be performed in year after the date contract 
was formed, (2) contracts to pay someone 
elseôs debt, (3) contracts that promise some-
thing upon someoneôs marriage (prenuptial 
agreements), (4) every promise made by an 
executor or administrator to answer damages 
out of his own estate, (5) any contract autho-
rizing or employing an agent or broker to sell 
or purchase real estate for compensation or 
a commission, (6) all real estate contracts 
(home mortgage). Under the UCC, a contract 
for the sale of goods valued at $500 or more 
is not enforceable unless it is in writing and 
signed by the person against whom you seek 
enforcement (with exception of realty, virtu-
ally everything, including plants, that are not 
services are goods). Two exceptions to this 
rule exist. The ýrst exception applies when 

a seller of specially manufactured goods not 
suitable for sale to others in ordinary course 
of business has started to manufacture the 
goods before the buyer cancels the contract. 
The second exception applies when a busi-
ness conýrms existence of oral contract with 
a written document within a reasonable time 
after the contract is made. 

What was true for Mr. Goldwyn in the ýlm 
industry in the 1930ôs and 1940ôs is still true 
today. While oral agreements create legal ob-
ligations, it is good business practice to put 
negotiated terms in writing to ensure against 
future enforceability problems caused by 
statutory roadblocks, faded memories and 
misunderstandings. 

SARA SCARLETT

BANKRUPTCY 
Continued from page 1

ýle under Chapter 13, absent extraor-
dinary circumstances, rather than the 
preferred Chapter 7. 

2. Mandatory Credit Counseling.  Before a 
debtor can ýle for bankruptcy, BAPCPA 
requires the debtor to receive credit 
counseling from an approved ñnonproýt 
budget and credit counseling agency.ò 
This mandatory counseling require-
ment is an attempt to try and create 
a voluntary repayment plan between 
debtors and creditors before looking 
to the bankruptcy laws for a resolution. 
Before a debtor can move forward with 
a petition for bankruptcy relief, he must 
demonstrate to the court that he has par-
ticipated in counseling within 180 days 
before the ýling.

3. Homestead Exemption. Prior to 
BAPCPA certain states were hotbeds 
for those seeking bankruptcy protection 
because of their favorable state laws 
exempting the debtorôs property from 
collection. Florida, Texas, and Iowa, 
for example, protected the debtorôs 
entire interest in their homestead even 
if the debtor purchased the property just 
before ýling (a tactic often used by upper 
class ýlers). BAPCPA works to reduce 
ñforum shoppingò among different states 
by mandating that a debtor may only take 
advantage of favorable state exemption 
laws if the debtor has lived in that state 
for the two years prior to ýling (prior 
law only required state residency of 180 
days). In addition, the debtor may only 
exempt up to $125,000 of his interest 
in any homestead acquired within 40 

continued on page 4
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CARR, MORRIS 
& GRAEFF, P.C.

Carr, Morris & Graeff, P.C., was estab-
lished in 1982 by the named principalsï
Lawrence Carr, Roy Morris and Stephen 
Graeff.  It is a diversiýed ýrm structured 
primarily to meet the legal needs of busi-
nesses and their principals.

The ýrm strives to provide full service 
representation to its corporate and individual 
clients.  It is designed to provide such ser-
vice by organization and presentation of an 
array of attorneys with diverse backgrounds 
in specialized areas of the law as well as a 
generalized background which enables them 
to look beyond a narrow specialty or need.  
The academic and cultural backgrounds of 
the attorneys of the ýrm are as diverse as 
their experience and specializations.

Carr, Morris & Graeff, P.C., specializes 
in the following areas: Corporate/General 
Business; Taxation/Estate Planning; 
Civil/Commercial Litigation; Alternative 
Dispute Resolution; Employment/Labor; 
Discrimination; and Wage-Hour.

The ýrm maintains its ofýce in the Metro 
Center region of downtown Washington.  It 
has attorneys admitted to all of the local ju-
dicial jurisdictionsïthe District of Columbia, 
Maryland and Virginia.

STAFF NOTES
The Man.  Perhaps it was inevitable.  The drive was always there.  The commitment.  The 

willingness to give and keep on giving.  Yes, Phil Schwartz has been elected President of 
Springýeld Golf & Country Club.  No, there is no reserved parking spot.  Philôs term of ofýce 
begins January 1.  No official word yet on how we are to address him.

*  *  *
As a member of the Board of Trustees of The Virginia Opera, N®stor Cruz

helped organize the 2005 Opera Kick-Off dinner and concert.

*  *  *
Congratulations.  Scott Cummings was recently sworn in to the Virginia State Bar.

*  *  *
Holiday needs.  Drunken holiday ofýce parties are so very 1960ôs.  As you develop your 

more digniýed and sedate holiday planning, imagine the fun of sponsoring a group blood 
donation!  The American Red Cross can help:  1-800-GIVE-LIFE.

months prior to ýling for bankruptcy. 
4. Increased Costs for Filing. In addition to 

increased court ýling fees, BAPCPA is 
also likely to drive up the fees charged 
by bankruptcy attorneys. In the past, 
attorneys typically have charged a þat 
fee for consumer bankruptcy filings. 
BAPCPA, however, is likely to drive up 
costs not only because of the increased 
work-load associated with ýling, but also 
because it places more responsibility on 
attorneys to determine the accuracy of 
the debtorôs claims. Attorneys, therefore, 

BANKRUPTCY 
Continued from page 3

will likely require a higher fee in order 
to agree to take on the increased risks as-
sociate with bankruptcy ýlings. Experts 
estimate that fees could increase by as 
much as 100%.

Critics and supporters of BAPCAPA con-
tinue to argue over whether the new laws help 
to prevent fraud or merely hurt those debtors 
in genuine need of the protection bankruptcy 
affords. Just how BAPCPA will affect bank-
ruptcy ýlings remains to be seen.

SCOTT CUMMINGS


