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CRIMINAL/CONSTITUTIONAL
SENTENCING GUIDELINES
UPDATE—PRESUMPTION OF
REASONABLENESS

In our October-November 2006 Legal
Update we discussed two cases that were
before the Supreme Court to determine
what the Court meant in its 2005 deci-
sion in U.S. v. Booker, which held that
the Federal Sentencing Guidelines were
fladvisory.0 As in almost any area of de-
veloping constitutional law, the seminal
decision often spawns years of litigation
and appellate analysis of key words or
phrases that determine application of
the original decision. Maybe the best
illustration of this constitutional pro-
cess of developing case law and real
world application is the 1954 landmark
desegregation case, Brown v. Board of
Education, in which the Warren Court
ordered that states end segregation fiwith
all deliberate speed.6 Subsequent appel-
late court decisions were left, in essence,
to determine how fast is fast.

Although certainly not as socially sig-
nificant or compelling as the Brown case,
the case of defendant Victor A. Rita, Jr.,
discussed in our earlier Legal Update is
the most recent example of the Supreme
Court filling in the interpretive blanks of
the initial ruling.
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CARR, MORRIS & GRAEFF, P.C.
is pleased to announce that
DANA GLYNN THERIOT
was made a principal and director in the firm
effective June 1, 2007

DAMAGES

COMMERCIAL LEASES: ARE
VIRGINIA LANDLORDS
REQUIRED TO MITIGATE
DAMAGES:?

Imagine your company has entered
into a ten-year commercial lease.
During the third year of such lease, your
company becomes insolvent and is no
longer able to make the monthly rental
payment. Your company folds and no
longer has use for the leased premises.
Your company agreed to make fen years
of rental payments to the landlord . Can
the landlord collect the seven additional
years of rental payments your company
agreed to make? Could it be worse? Yes,
imagine you personally guaranteed the
lease, making you potentially personally
liable.

Under Virginia Code § 55-248.35,
“Actual damages for breach of the
[residential] rental agreement may in-
clude a claim for such rent as would
have accrued until the expiration of the
term thereof or until a tenancy pursuant
to a new rental agreement commences,
whichever first occurs; provided that
nothing herein contained shall dimin-
ish the duty of the landlord to mitigate
actual damages for breach of the rental
agreement. In obtaining post-possession
judgments for actual damages as defined
herein, the landlord shall not seek a judg-
ment for accelerated rent through the end
of the term of the tenancy.” This statute
contemplates a set of circumstances in

which a residential tenant abandons
his leasehold in the middle of the lease
term. The legislature recognized that
there exists a myriad of reasons a resi-
dential tenant may be forced to abandon
alease. Therefore, the law requires that a
residential landlord mitigate the damage
by seeking a replacement tenant for the
abandoned premises. Maryland and the
District have similar laws on the books.
Under ordinary contract principles, a
person is generally not allowed to stand
by idle and watch further harm come to
his/her property and then pursue their
cause of action for breach of contract
seeking damages exacerbated by their
inaction. Under common law, however,
a lease was seen as a transfer of prop-
erty interests and not as a contract, so
the duty to mitigate damages did not
apply. The modern trend is to reverse
this line of thinking and, treating leases
as contracts, impose a duty to mitigate.
The Old Dominion, however, is slow to
protect its commercial tenants by levying
such a duty on commercial landlords

In a June 5, 2007 opinion in the case
of Laskin Road Assocs. LP v. Capital
Industries Inc., 2007 U.S. Dist. LEXIS
41276, Judge Raymond A. Jackson,
sitting for the U.S. District Court for
the Eastern District of Virginia in
Norfolk, ruled in favor of a commer-
cial landlord on a mitigation issue. In
so doing, Judge Jackson relied upon a
1920 Supreme Court of Appeals case
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LITIGATION/EVIDENCE
PLAINTIFF MUST ESTABLISH
CONTROLLING STANDARD OF
CARE IN WRONGFUL DEATH
ACTION

In the recent case of Briggs v.
WMATA, the U.S. Court of Appeals
for D.C. reaffirmed that the failure to
establish a standard of care is fatal to a
negligence claim.

The facts of this case are truly tragic.
On August 20, 2000, the body of Dr.
Gregory Derringer was found at 1:00
AM inside a plywood enclosure near the
top of the escalators at the Mount Vernon
Square Metro station. Dr. Derringer had
been murdered by a single stab wound to
the heart. The assailant was never found.
The plywood enclosure in which Dr.
Derringer had been found was put there
to protect pedestrians from falling debris
while construction on the nearby con-
vention center was completed. In 2001,
Dr. Derringer’s mother, Judith Briggs,
filed a wrongful death and survival ac-
tion in D.C. Superior Court against the
Washington Metropolitan Area Transit
Authority (“WMATA”), the District of
Columbia , the Washington Convention
Center Authority (“Authority”), Clark
Construction Company and Sherman
R. Smoot Company. She alleged that
the defendants breached a duty of care
to take security precautions for her
son’s safety. Ms. Briggs argued that the
plywood structure was poorly lit and
in place too long, thus creating unsafe
conditions.

Under D.C. law (and in negligence ac-
tions generally), a Plaintiff must prove
that the defendants owed her — or in this
case her deceased son — a duty and that
they breached that duty by not adher-
ing to a recognized standard of care.
The court determined that summary
judgment should be granted in favor of
the defendants because Ms. Briggs did
not offer credible evidence to establish
a controlling standard of care — that is,
she did not have an expert establish the
degree of caution the defendants should
have exercised in fulfilling any duty they
owed to her son. Ms. Briggs argued that
WMATA, as a common carrier, owed a

special duty to protect her son as he was
a passenger and that she did not need to
provide expert testimony to establish a
standard of care. In support of her ar-
gument, Ms. Briggs pointed to the fact
that a Metro farecard was found on Dr.
Derringer’s body and that it was fair to
assume he intended to use the Metro.
However, the court concluded that since
Dr. Derringer had not yet entered the
Metro station or put himself “in the cus-
tody or under the control” of WMATA
he was not a “passenger.”

Plaintiff then argued that the average
juror does not need to hear from an ex-
pert witness to determine whether light-
ing must be increased or plywood taken
down. The Court ultimately found this
argument unpersuasive as well. The Court
noted that expert testimony is routinely
required in cases involving safety, secu-
rity and crime prevention and that expert
testimony was needed here. Plaintiff’s
expert offered only vague goals (e.g.,
improve visibility and maintain adequate
lighting) — he did not clearly articulate a
specific standard by which defendants’
actions can be measured. Plaintiff’s fail-
ure to establish the applicable standard of
care through expert testimony resulted in
a judgment against her.

DANA THERIOT

NEGLIGENCE
PROPERTY OWNER NOT
RESPONSIBLE FOR SIDEWALK
ICE

A pedestrian in Washington has plenty
of challenges. The state of our side-
walks—protruding pavers, misaligned
curbs, random holes, etc.—is abysmal.
Drivers could charitably be described as
aggressive. Weather is not normally a
concern. But when we do have one of
our school-closing one-inch blizzards,
a host of new hazards comes into play,
including, of course, slippery walkways
that cause slips, falls and, inevitably,
lawsuits.

In Murphy v. Schwankhaus, No. 05-
CV-1486 (May 10, 2007), the D.C.
Court of Appeals addressed the issue of
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responsibility for sidewalk maintenance.
Plaintiff-appellant Murphy fell on an
icy sidewalk in front of an apartment
building owned by defendant-appellee
Schwankhaus. Murphy alleged that
Schwankhaus’s agent (a tenant) negli-
gently shoveled the sidewalk, leaving
a patch of ice that caused her fall. The
trial court had granted defendant sum-
mary judgment, finding no breach of any
duty owed Murphy.

The appellate court noted first that
there is no common law duty imposed
on an owner to clear the sidewalk in
front of his or her property. There is
an explicit D.C. law requiring prop-
erty owners to clear the sidewalk, D.C.
Code §9-601(2001), but that provision
does not give a private individual stand-
ing to sue. The Court then focused on
Murphy’s argument that the situation
qualified for an exception to the no-risk
rule when the property owner takes
some action that enhances the danger.
Murphy contended that a tenant’s incom-
plete shoveling of the walkway actually
worsened the condition, causing her fall
and injuries. So, could Schwankhaus be
liable because the tenant failed to thor-
oughly shovel the sidewalk and break up
underlying ice?

Assuming arguendo that the property
owner could be liable for worsening the
condition, the Court restated the pivotal
question: “[O]n this record are there
genuine issues of material fact that leave
room for a jury to consider whether the
tenant’s actions, allegedly attributable
to Schwankhaus, were negligent and
the proximate cause of Murphy’s inju-
ries?” The Court answered “no” because
Murphy had presented no evidence that
the tenant’s shoveling efforts made the
sidewalk more hazardous. Clearly, the
tenant did not cause the collection of
water/ice beneath the snow, and plain-
tiff had not proven a pedestrian like
herself was more or less likely to slip
after the tenant’s shoveling. Murphy’s
case failed because she could not prove
that the tenant’s shoveling made matters
worse—so, the claimed exception was
inapplicable under the facts presented.

LAWRENCE CARR
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(the highest Virginia state court at the
time) that clearly rejected any duty to
mitigate when a commercial tenant
abandons a lease in the middle of the
lease term, Crowder v. Virginian Bank
of Commerce, Inc., 127 Va. 299 (Va.
1920). “The landlord has the option of
re-letting the property or permitting the
property to remain vacant and recovering
the rent for the remainder of the term.”
Crowder, 127 Va. 299, at 304-305.
This commercial landlord’s option to
re-let or permit the property to remain
vacant and recover rent, even in cases
of abandonment, was restated in 1976
in the Fourth Circuit Court of Appeals
case of TenBraak v. Waffle Shops, Inc.,
542 F.2d 919 (4™ Cir. 1976). The Fourth
Circuit plainly stated that in cases where
abandonment occurs, “[TThe landlord is
permitted, at his option, either (1) to re-
fuse to accept the tenant’s surrender, do
nothing and sue for accrued rents, or (2)
to re-enter the premises and accept the
tenant’s surrender, thereby terminating
the lease and releasing the tenant from
further liability on the lease.” Similarly,
the Eastern District reaffirmed the prin-
ciple that commercial landlords need
not mitigate damages in Chesapeake
Crossing Assocs. v. TJX Cos., Inc.,
1992 WL 469801. Citing Crowder
and Tenbraak, the court in Chesapeake
Crossing rejected tenant’s discovery
request for evidence of landlord’s miti-
gation efforts, where the landlord was
suing for accrued unpaid rent.

In juxtaposition and closer to home,
in 1995 the Fairfax Circuit Court, in
Cascades W. Assocs. Ltd. P’ship v.
PRC, Inc., 36 Va. Cir. 324 (Fairfax Cir.
1995), held that the duty to mitigate
would apply in a commercial landlord-
tenant relationship under some circum-
stances. The Cascades court concluded
that a duty to mitigate damages existed
in light of the rent guarantee provisions
of the lease agreement. However, Judge

Jackson, in the 2007 Laskin Road case
reasoned that the federal court was not
bound to follow a circuit court opinion
as instructive of Virginia law and looked
back to the highest state court opinion
on issue, the 1920 Crowder case. Judge
Jackson noted that, under Virginia law,
mitigation of damages in a commercial
landlord-tenant context is unsettled.
Without solid legal footing, either
through statute or case law, parties en-
tering into commercial leases governed
by Virginia law should be mindful
of the breach provisions of the lease
agreement, directing particular attention
to the landlord’s duties owed to tenant
following mid-term abandonment of the
premises, tenant’s ability to assign the
lease, and personal guarantees. Arbiters
will always look to the agreement. As
practical advice for all contracts, be they
commercial leases or otherwise, always
imagine the worst-case scenario.
JUSTIN BANFORD

CRIMINAL/CONSTITUTIONAL
Continued from page 1

In Mr. Rita’s case the seminal Supreme
case being analyzed for interpretation
was U.S. v. Booker, which in relevant part
made the Federal Sentencing Guidelines
advisory rather than binding on federal
courts imposing sentences in criminal
cases. The decision rendered in Rita v.
United States, No. 06-5754, decided on
June 21, 2007, answers the question of
what the Supreme Court meant by “ad-
visory” in the Booker case.

By way of background, Defendant
Rita was convicted of making false state-
ments and sentenced to 33 months in-
carceration, which was within the range
provided by the Sentencing Guidelines.
On appeal to the U.S. Court of Appeals
for the Fourth Circuit, Mr. Rita argued
that the sentence was unreasonably long
considering several factors, including a
clean criminal record, failing health and
service in two civilian agencies as well as

service in the Marine Corps. The Fourth
Circuit, which is one of the appellate
courts that adopted a presumption of
reasonableness for sentences within the
Guideline range, rejected the appeal.
In Rita, the Supreme Court focused on
the argument that the Fourth Circuitds
presumption of reasonableness had the
effect of making the Guidelines manda-
tory, which is the position rejected in
Booker.

The decision rendered in Rita on June
21 was by a vote of 8-1. The majority
ruled that, even though it had recently
held that the sentencing ranges estab-
lished by the Guidelines were no longer
mandatory, it was appropriate for judges
to follow them and to be accorded a pre-
sumption of reasonableness in so doing.
Justice Breyer, writing for the majority,
stated that the decision fisimply recog-
nizes the real-world circumstances that
when the judgeds discretionary decision
accords with the Commissionds vieweit
is probable that the sentence is reason-
able.o

The decision was applauded by those
who support the Guidelines, as it has a
practical effect of limiting legal options
available to Defendants who believe they
have been punished too harshly. Those
generally opposedto the Guidelines likely
would share the opinion expressed in the
dissent by Justice David H. Souter, who
wrote that a presumption of reasonable-
ness for sentences within the Guidelines
range creates a figravitational pullo on
judges, making them more likely to rely
on the Guidelinest structure and mini-
mizing the decision in Booker that made
the Guidelines advisory. What is left for
the Supreme Court to determine in its
next term is the second case referenced
in our October-November 2006 Legal
Update, Claiborne v. United States,
which deals with the question whether
the government can challenge a sentence
below the Sentencing Guidelines as be-
ing unreasonable.

STEPHEN GRAEFF
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CARR, MORRIS
& GRAEFFE, P.C.

Carr, Morris & Graeff, P.C., was
established in 1982 by the named prin-
cipals—Lawrence Carr, Roy Morris
and Stephen Graeff. It is a diversified
firm structured primarily to meet the
legal needs of businesses and their
principals.

The firm strives to provide full
service representation to its corporate
and individual clients. It is designed
to provide such service by organiza-
tion and presentation of an array of
attorneys with diverse backgrounds in
specialized areas of the law as well as a
generalized background which enables
them to look beyond a narrow specialty
or need. The academic and cultural
backgrounds of the attorneys of the
firm are as diverse as their experience
and specializations.

Carr, Morris & Graeff, P.C., special-
izes in the following areas: Corporate/
General Business; Taxation/Estate
Planning; Civil/Commercial Litigation;
Criminal Representation; Alternative
Dispute Resolution; Employment/
Labor; Discrimination; and Wage-
Hour.

The firm maintains its office in the
Metro Center region of downtown
Washington. It has attorneys admitted
to all of the local judicial jurisdictions—
the District of Columbia, Maryland and
Virginia.

STAFF NOTES

Summer Reading. Lawyers spend much of their time reading, usually enthralling
transactional documents, scintillating court decisions and verbose pleadings. But
CMG attorneys demonstrate the breadth of their diverse interests in their selection of
vacation reading materials. So, what are the books of choice this summer?

B Larry Carr: Senior Year by Dan Shaughnessy; The Summer of 1787 by David O.
Stewart; Northern Thunder by Andy Harp

B Roy Morris: The World is Flat by Thomas L. Friedman

B Steve Graeff: Everyman by Philip Roth; Atonement by lan McEwan; Middlesex
by Jeffrey Eugenides; The Husband by Dean Koontz

B Dana Theriot: Bel Canto by Ann Patchett

B Nestor Cruz: The European Economy Since 1945 by Barry Eichengreen; Historia
de Catalunya by Alberto Balcells

B Justin Banford: The Economic Naturalist by Robert H. Frank

koK ok
Motorcycle Diaries. Having heretofore managed to stay vertical and on the
pavementdfor the most partdRoy Morris hopes to take his motorcycling to a
new level. Roy and his son Robert recently returned unscathed from a grueling
four-day dirt-biking course in California. Could canyon jumping be next?
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