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ESTATE PLANNING
ESTATE TAX EXEMPTION
REMAINS CONSTANT ...
TEMPORARILY

For U.S. citizens, resident aliens or domi-
ciliary decedents dying in 2007 and 2008,
the estate and generation-skipping transfer
tax exemptions remain at $2 million. These
will increase to $3.5 million in 2009. The
gift tax exemption stays at $1 million. Estate
taxes for decedents dying in 2010 and gift
taxes for gifts made the same year have sup-

posedly been repealed; however, all these
changes are scheduled to expire (or “sunset”)
for decedents dying or gifts made in 2011
and the old law reinstated. A one-year repeal
is an interesting way for politicians to claim
both that they did, and did not, repeal the
estate tax. Most estate planning professionals
anticipate a revision of this scheme sometime
prior to 2009. In light of the changing state
of the law and our indeterminate tenure on
Earth, all estate planning has to be done
with two concepts in mind: maximal use
of existing relief provisions combined with
maximum flexibility.
In practice this means that a couple with
a well-planned estate can currently pass up
to $4 million to their beneficiaries free of
estate taxes. Italso means that couples with
an unplanned estate of the same amount will,
under certain circumstances, bequeath their
beneficiaries an estate tax bill of $970,000.
In our experience most couples hold their
continued on page 2
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LITIGATION/PROCEDURE
VIRGINIA IS FOR LOVERS
(AND THOSE WITH A LOT OF
PATIENCE)

Virginia likes to be different and it lets
you know right away. When you are in
Virginia or talking about Virginia it is the

“commonwealth” — not a mere state. The
quirky differences don’t end there. While
courts in most states abandoned antiquated
legal practices and confusing legal names,
Virginia clung to them and, in some cases,
adopted more (while I don’t want to point
fingers I am gazing in the direction of Fairfax
County). While this is good fun for lawyers,
particularly when dealing with a foreign at-
torney, it can be confusing for those unfa-
miliar with the Virginia legal system. Below
is a brief primer on responding to a lawsuit
in the courts of Virginia. Virginia has made
some efforts in recent years to streamline
its procedures and I will discuss the January
2006 rule changes below.

In Virginia there are General District
Courts (32 districts), Circuit Courts (31
circuits), Court of Appeals and Supreme
Court. Divorces are handled in the Circuit
Court. Other family matters are handled
in the Juvenile and Domestic Relations
Court. The General District Court (GDC)
has jurisdiction to hear cases involving traf-
fic infractions, criminal misdemeanors and
matters where the amount in controversy
is less than $15,000. If the matter involves
a sum of money less than $4,500, only the
GDC can hear the case (between $4,500
and $1,500 both GDC and Circuit Court
have authority). Judges decide the cases. A
case is initiated by filing a Warrant in Debt
or Motion for Judgment. The court sets a
“return date” for trial.

The circuit courts in Virginia are the
courts of general jurisdiction. This means
they handle civil and criminal matters.
Traditionally, any claim for money dam-
ages over $4,500 was an action “at law.”
Circuit courts also have the authority to
hear “equity” cases. The difference between

law and equity cases is primarily the remedies
available. The most common remedy a court
of law can award is money damages. Equity
courts can enter injunctions or other decrees
directing someone to act or not act. Another
important distinction is that equitable rem-
edies are only dispensed by judges — juries are
not available. Until January 2006 Virginia
was one of only a few states who maintained
the separation between courts of law and
equity. This practice was abolished at the
federal level in 1938. This meant that when
in Virginia courts your case was either a law
case or, in the case of equity, a chancery case.
Undil last year judges presiding over chancery
cases were “chancellors.” While the Virginia
rules have been changed to allow, for the first
time, a single form of action called a “civil
action,” historical differences between law
and equity remain in terms of the substance
of actions and defenses.

Until last year a litigant initiated a
case in a Virginia court by filing a “bill of
complaint” or “motion for judgment.” The
defendant was then sent a notice of motion
for judgment or, in the case of a chancery
case, a subpoena of chancery. In response
the defendant filed a “grounds of defense”
or other responsive pleading. Virginia has
now conformed its nomenclature to the fed-
eral rules, and a plaindiff files a Complaint,
which is then served on the defendant with
a summons. The defendant has 21 days to
“Answer” or file another responsive pleading
(see below). However, some “quaint” quirks
survived the January 2006 rule changes. In
response to a Complaint, a defendant may
file one or more of the following pre-answer
motions:

*  Demurrer - A demurrer attacks or
responds to the legal sufficiency of the
Complaint without having to answer
its factual allegations. In other words
the demurring party asserts that the
Complaint would not amount to a
legally valid claim even if the factual
allegations were true.

continued on page 4
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CONSTITUTIONAL
LOCK & LOAD—D.C. GUN BAN
STRICKEN

In a controversial decision that is likely to
end up in the Supreme Court, the U.S. Court
of Appeals for the District of Columbia, in
Parker v. the District of Columbia, has ruled
that the District’s ban on keeping handguns
in homes is unconstitutional. The District
of Columbia law was passed in 1976 and is

one of the most stringent gun laws in the
nation. The Appellants who prevailed before
the Court of Appeals are six residents of the
District who challenged the handgun ban, as
they wanted the right to possess handguns
in their private homes for self-defense. None
of the Appellants challenged the District’s
authority to require registration of fire-
arms. Nor did they challenge prohibitions
on carrying handguns outside their homes.
Their lawsuit was geared exclusively to in-
home use for self-protection purposes. The
Appellants had sought both declaratory and
injunctive relief in the District Court. That
court had dismissed the Complaint, which
alleged that the gun control law violated
their rights under the Second Amendment
to the United States Constitution. In salient
part the Second Amendment provides, “A
well regulated Militia, being necessary to
the security of a free state, the right of the
people to keep and bear Arms shall not be
infringed.” In dismissing the Complaint
the District Court held that the Second
Amendment does not grant rights to indi-
viduals except when the individual serves in
an organized Militia. The District Court’s
decision was consistent with most other
federal decisions that have interpreted the
Second Amendment as not being geared
towards individual rights and liberties.

It was the decision of the District Court
that was reversed by Parker on March 9,
2007. The Court of Appeals specifically held
that prohibiting a person from keeping a
firearm is unconstitutional. The reversal
represents the first time a federal appellate
court has overturned a gun control law
citing the Second Amendment’s granting
a person the individual right to possess
firearms as a reason. The Court’s decision
is largely based on its in-depth interpre-
tive analysis of the Second Amendment.

Its analysis and interpretation differs from
that of other courts that have ruled—con-
sistent with the interpretation of the District
Court here—that the Second Amendment
does not confer individual rights. The ap-
pellate court’s reversal of the lower court
decision was on a 2 to 1 vote. The majority
concluded that activities protected by the
Second Amendment “are not limited to
Militia service, nor is an individual’s enjoy-
ment of the right contingent upon his or her
continued or intermittent enrollment in the
Militia.” The majority decision was written
by Judge Lawrence Silverman, who stated
that “[T]he District’s definition of the Militia
is just too narrow,” and that “[T]he Second
Amendment protects an individual right to
keep and bear arms.”

The Supreme Court has not addressed the
scope of the Second Amendment in over 70
years. As discussed in Parker, in interpret-
ing the Second Amendment there are two
schools of thought. One school of thought
is that the Second Amendment provides a
“collective right.” This school argues that
the Amendment protects only rights of
the various state governments to preserve
and arm their Militias. The other school
of thought is that the Second Amendment
protects “individual rights” of citizens to pos-
sess arms for private use. Individual rights
theorists argue that Second Amendment
protections are similar to those of most of
the other Amendments in the Bill of Rights
which address individual rights and liberties.
In deciding Parker the Court of Appeals fo-
cused on the phrase “the people.” In stating
that the drafters of the Constitution used
that exact term in the First, Second, Fourth,
Ninth and Tenth Amendments as a desig-
nation to represent and protect individual
interests against government intrusion, the
Court, in essence, decided that the Second
Amendment’s intent must be the same,
i.e., providing and protecting an individual
right. The Court rejected the District of
Columbia’s argument that “the people” was
meant to refer to “the organized Militia”
or “the people who are engaged in Militia
service.” The Court stated, “These strained
interpretations of ‘the people’ simply cannot
be squared with the uniform construction of
our Bill of Rights provisions.”

In Parker the Court of Appeals noted
that courts are divided between these two
competing interpretations of the Second
Amendment, with most federal appellate
courts having adopted the collective right
model and with only the Fifth Circuit inter-
preting the Second Amendment as protect-
ing individual rights and liberties.

Advocates of gun ownership rights are
hailing the Parker decision as a major victory.
As the case progresses through the appellate
process, we will keep our readers informed
in future Legal Update publications.

STEPHEN GRAEFF

ESTATE PLANNING
Continued from page 1

assets in joint tenancy. By the simple
expedients of severing joint tenancies and
creating bypass trusts, the estate tax can be
completely eliminated for married couples
with a combined net worth of between $2
million and $4 million. For couples with
networth in excess of $4 million, irrevocable
life insurance trusts and/or a lifetime gifting
program might be in order.

The annual gift tax exclusion for dona-
tions of present interests to noncitizen
spouses goes up to $125,000 in 2007 and
the annual gift tax exclusion of present in-
terests stays at $12,000. Unfortunately, the
applicable exclusion amount for nonresident
aliens has not been indexed for inflation and
thus remains at $60,000. There are many
creative techniques, however, whereby we
can help nonresident aliens completely
avoid U.S. estate taxes.

At this time it is impossible to predict the
final shape or state of the estate tax. We will,
however, monitor the situation and keep you
informed in these pages. In the meantime
the optimal strategy is still to title roughly
half of combined assets in the name of each
spouse to fully fund two bypass or credit-
shelter trusts. When one of the spouses is not
a U.S. citizen, we need more time to develop
an optimal plan because of the denial of the
unlimited gift tax marital deduction.

If you have any questions on estate plan-
ning please feel free to call Roy Mortis or
the author.

NESTOR CRUZ
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EMPLOYEE BENEFITS
401(K)’S, THE 8™ WONDER OF
THE WORLD, AND REVISING
ERISA

“Compound interest is the eighth wonder
of the world” - Albert Einstein. For my sake
and for the sake of my generation and gen-
erations to follow, we should all hope that
Dr. Einstein is correct.

If the present trend is any indication,
we are witnessing the sunset of the “de-
fined benefit” pension plan as the “defined
contribution” plan becomes ubiquitous. A
quick primer - the legal definition of a de-
fined contribution plan is a plan providing for
an individual account for each participant,
and for benefits based solely on the amount
contributed to the account, plus or minus
income, gains, expenses and losses allocated
to the account (see26 U.S.C. § 414(i)). Plan
contributions are paid into an individual ac-
count for each member. The contributions
are invested, for example in the stock market,
and returns on the investment (positive or
negative) are credited to the individual’s ac-
count. Upon retirement the member’s ac-
count is used to provide retirement benefits,
often through the purchase of an annuity
that provides a regular income. IRA’s and
401(k)’s are examples of defined contribu-
tion plans; a defined contribution plan is any
plan with individual accounts.

In a definition that only a lawyer could
love, under 26 U.S.C. § 414(j), a defined
benefit plan is any pension plan that is 7oz a
defined contribution plan. The benefit in a
defined benefit pension plan is determined
by a formula that can incorporate the
employee’s pay, years of employment, age
at retirement and other factors. A simple
example is a flat dollar plan design that
provides $100 per month for every year
an employee works for a company; with 30
years of employment, that participant would
receive $3,000 per month payable for his or
her lifetime. The Social Security System is
similar to a defined benefit pension arrange-
ment (it is also similar to a Ponzi Scheme,
but for different reasons).

The move from defined benefit plans
to defined contribution plans is essentially
about risk transfer, transferring the risk of
under-funding the employee’s retirement
from the employer to the employee. From
the employer’s perspective, it makes sense to
outsource the burden and risk of securing an
employee’s retirement from the employer to
the employee. Although seemingly insensi-
tive to the employee’s retirement prospects,
the wholesale switch to defined contribu-
tion plans will actually be a net benefit for
employees who demonstrate any measure
of foresight. Under the traditional defined
benefit plan the employer, as federally regu-
lated, must insure against under-funding the
employees’ pension plan. Therefore, when
the risk of under-funding is removed, the
only alternative outcome is over-funding the
pension plan. Who captures any over-funded
pension plan? It is certainly not the employ-
ee. Traditional defined benefit plan designs
tend to exhibit a J-shaped accrual pattern of
benefits, where the present value of benefits
grows slowly early in an employee’s career
and accelerates significantly in mid-career.
Additionally, defined benefit pensions tend
to be less portable than defined contribu-
tion plans, even if the plan allows a lump
sum cash benefit at termination, due to the
difficulty of determining the transfer value.
Today’s workforce displays an ever-increas-
ing turnover rate; with defined contribution
plans, employees can take their retirement
accounts with them as they jump from po-
sition to position throughout their career.
Today’s employee need not stay with the
same company for decades to build a retire-
ment nest egg. This allows today’s employee
more flexibility to seek new opportunities
while still funding retirement. The trick is
to motivate employees to fund their retire-
ment accounts; automatic enrollment and
employer matching are key.

Although Congress has passed pension
legislation almost every other year since the
Employee Retirement Income Security Act
of 1974 (“ERISA”), the Pension Protection
Act of 2006 (the “PPA”) signed into law

by President Bush in August 2006 is being
described as the most significant pension leg-
islation since ERISA. The PPA does three
important things: 1) provides new guidance
clearing roadblocks for 401 (k) automatic en-
rollment, 2) fortifies defined benefit funding
rules (which may only hasten the demise of
the traditional defined benefit plan), and
3) “modernizes” the fiduciary rules. The
most important change is clearing 401(k)
automatic enrollment for takeoff. Under
the PPA’s requirements plan sponsors may
establish a so-called “safe harbor automatic
enrollment plan.” The safe harbor auto-
matic enrollment plan under PPA would
require employer matching contributions
at just 3.5% (it is 4% under a traditional
non-automatic safe harbor plan) and allow
for a longer two-year vesting schedule. The
PPA creates incentives for employers to
switch to automatic enrollment. Numerous
studies have shown that employee plan par-
ticipation is much greater under automatic
enrollment (just as the IRS discovered with
tax withholding).

The next question is, without guidance
from the employee, how does the employer
determine how to appropriately invest the
automatic contributions of its employees?
The Department of Labor has identi-
fied what it considers to be three prudent
“Qualified Default Investment Alternatives”
for 401(k), 403(b) and 457 plans. One of
the defaults is “a target retirement date or
lifecycle fund.” A target retirement date fund
offers a well-diversified portfolio of invest-
ments suitable to a worker’s age and retire-
ment date, steadily shifting asset allocation
to fixed-income securities as the retirement
date nears (e.g., the Federal Thrift Savings
Plan’s Lifecycle Funds).

The future of retirement funding includes
defined contribution plans, automatic enroll-
ment, and, hopefully, the magic of the 8"
wonder of the world. The PPA has thrust
401(k) automatic enrollment to the fore-
front; please consult your plan sponsor for
more information on the ramifications of
the PPA.

JUSTIN T. BANFORD
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STAFF NOTES

Holiday update. Apparently tiring of the area’s lingering winter, some CMG attorneys have

been accelerating their vacations:

Carr, Morris & Graeff, P.C., was
established in 1982 by the named prin-
cipals—Lawrence Carr, Roy Morris and
Stephen Graeff. It is a diversified firm
structured primarily to meet the legal
needs of businesses and their principals.

The firm strives to provide full service
representation to its corporate and indi-
vidual clients. It is designed to provide
such service by organization and presenta-
tion of an array of attorneys with diverse
backgrounds in specialized areas of the
law as well as a generalized background
which enables them to look beyond a nar-
row specialty or need. The academic and
cultural backgrounds of the attorneys of
the firm are as diverse as their experience
and specializations.

Carr, Morris & Graeff, P.C., special-
izes in the following areas: Corporate/
General Business; Taxation/Estate
Planning; Civil/Commercial Litigation;
Criminal Representation; Alternative
Dispute Resolution; Employment/Labor;
Discrimination; and Wage-Hour.

The firm maintains its office in the
Metro Center region of downtown

Washington. It has attorneys admitted to
all of the local judicial jurisdictions—the
District of Columbia, Maryland and
Virginia.

* Justin Banford parlayed his wife’s participation in a business event into a week of skiing in

Switzerland.

* Phil Schwartz joined a golfing mancation venture to South Carolina.

* Margarita and Néstor Cruz spent spring vacation in New York City attending the

Metropolitan Opera and visiting art museums.

Roy Morris’s avocation as a motor sports enthusiast charges ahead. Roy’s training and experi-

shotgun with novice drivers at over 100 mph.

LITIGATION/PROCEDURE
Continued from page 1

* Motion for Bill of Particulars
— A request by a party requiring
the other party to provide a more
detailed explanation of the facts in
that party’s Complaint.

* Special Plea —A special plea is a
discrete form of defensive pleading
in Virginia. A Special plea asserts a
single state of facts or circumstances
that, if proven, constitutes an
absolute defense to the claim. For
example, statute of limitations,
infancy or estoppel.

* Motion Craving Oyer — In its
original form “craving oyer” was
a demand that a party suing on

ence now qualify him to serve as an instructor—which allows him earn free track time by riding

a document read the document
verbatim in open court. Later the
procedure was modified so that the
plaintiff was compelled to provide
the defendant a true copy of the
document being sued on. A motion
craving oyer is used to force a party
to file documents mentioned in the
pleadings, but not attached thereto.
Motions craving oyer are limited to
those documents that are necessary
to the plaintiff’s claim.

Generally, the motions and other plead-

ings discussed above are set for a hearing, and
the Court issues an order after oral argument
by counsel. The circuits have different notice
requirements and procedures for filing and
handling the motions.
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