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TAX PLANNING 
CIRCULAR 230 AMENDMENTS

Normally, tax clients need not concern 
themselves with the ethical rules applicable 
to tax lawyers. Nevertheless, recent devel-
opments in tax law, including amendments 
to Circular 230, effective June 20, 2005, 
are of interest to clients because they are 
already having and will continue to have a 
signiýcant effect on substantive tax advice 
as well as on the manner of delivery of such 
advice. Circular 230 is the Treasury directive 
regulating the practice of tax law by attor-
neys, CPAôs, and other professionals. It is 
a lengthy, complex document. The amend-
ments discussed in this article have caused a 
great deal of comment in tax law circles and 
consternation on the part of some attorneys. 
The purpose of this article is not to cover the 
intricacies of the Circular 230 amendments in 
detail but rather to explain practical repercus-
sions based on a common sense reading and 
on statements of Internal Revenue Service 
(IRS) ofýcials. 

Before the main discussion some back-
ground is helpful. In recent years there has 
been a proliferation of aggressively marketed 
tax shelter products. Prestigious accounting 
and law ýrms have been involved in these 
schemes. As the budget deýcit and the under-
ground economy have been growing there has 
developed a perception in tax enforcement 
circles, whether justiýed or not, that many 
tax professionals are aiders and abetters of 
tax evasion or, at least, abusive tax avoid-
ance, which in the eyes of some amounts to 
the same thing. Because of this perception 

DEFAMATION/PRIVILEGE
SELF DEFENSE PRIVILEGE ENDS 
RUCKUS IN GEORGETOWN

Neighborhood disputes have a way of 
spiraling out of control. And thatôs exactly 
what happened when several Georgetown 
University students renting a townhouse 
near campus were accused by a neighbor 
of creating a nuisance with excessive noise. 
Almost ýve years after the dispute arose, 
the U.S. Court of Appeals in Washburn v. 
Lavoie, 134 DWLR 427 (Feb. 10, 2006) 
(Judge Garland) ýnally silenced the parties 
by afýrming the trial courtôs action granting 
the students summary judgment.

Mr. Lavoie and his classmates rented 
the townhouse in 2001. Mr. Washburn, 
who lived next door, was soon displeased 
with what he perceived to be excessive noise 
from the Lavoie house, noise loud enough 
to disturb his sleep. Washburn sent several 
letters of complaint to University ofýcials 
and offered as proof tape recordings he had 
made of late-night noise. Washburn stated 
in his letters that the noise was a common 
law nuisance and that he was prepared to 
take action. At the urging of the University, 
the students responded in writing, contest-
ing the basic charge of excessive noise and 
claiming that they were themselves victim-
ized by Washburnôs tape recording of their 
activityðwhich they deemed an actionable 
invasion of privacy. Washburn then ýled 
suit, alleging he had been defamed and 
placed in a false light by the studentsô letter. 
Essentially, he sued because the students had 
wrongly accused him of illegal conduct in 
taping their conduct. Washburnôs suit sought 
$1.5 million in compensatory damages and 
$6 million in punitive damages.

After lengthy discovery disputes the mat-
ter came before the trial court on summary 
judgment motions. The students sought 
judgment that their statements were pro-
tected by the qualiýed privilege of self de-
fense. Washburn countered that the studentsô 
malice and excessive publication trumped 
the self defense privilege. Washburn moved 
for summary judgment as well, claiming the 
studentsô statements were libel per se and 
placed him in a false light.

Because the students had published to an-
other neighbor their charge that Washburnôs 
tape recording was illegal, the trial judge 
agreed that excessive publication was an 
unresolved issue that precluded summary 
judgment based on privilege. But the Court 
still ruled for the students, ýnding that their 
comments were not capable of a defamatory 
meaning.

The Court of Appeals afýrmed summary 
judgment in favor of the student-defendants 
but ruled that their statements were in fact 
protected by the self defense privilege. 
Explaining the scope of D.C. law of privilege 
in such circumstances, the Court reasoned that 
students had a legitimate interest in avoiding 
discipline from the University. The letter 
ýrst alleging illegal taping was written at 
the behest of University ofýcials. The Court 
rejected Washburnôs argument that the stu-
dentsô letter reþected malice. And the Court 
rejected the excessive publication argument, 
ýnding that the publication to a neighbor-wit-
ness was itself covered by the self defense 
privilege. 

LAWRENCE CARR

Ed. Note: The trivial lawsuit or suit for 
“principle” is the bane of the practice of 
law. Every lawyer can relate to the emotions 
reflected in this case and the frustration of 
trying to resolve it. No doubt the students 
(and their parents) were shocked when suit 
was filed. Likely, someone suggested hiring 
a “pit bull” defense counsel to bury Mr. 
Washburn in paper and make him suffer 
with a counter-claim. Mr. Washburn, 
who represented himself, may have been 
sustained by the memory of 3:00AM 
wake-ups by his neighbors and his own 
frustration in trying to stop the partying. 
Ultimately, the case ended on summary 
judgment, so there was no trial. But that 
was five years after the incident. The 
students are surely long gone—probably 
out of law school by now. Hopefully, Mr. 
Washburn has quieter neighbors now. This 
case provides an interesting application of 
the self defense privilege in a defamation 
case; but, the dispute itself was not worthy 
of five years of federal court litigation.
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ANNUAL REPORTS 
COMPLIANCE SAVES YOU TIME 
AND MONEY

States and the District of Columbia moni-
tor business entities by requiring periodic 
reports and payment of fees established by 
law. Directors and managers of corporations 
and limited liability companies can ensure 
continued good standing in states where they 
are registered by ýling reports and paying fees 
on time. Failure to ýle and pay a nominal fee re-
sults in lost proýts and legal fees. Reinstatement 
is expensive and time-consuming. 

The Virginia State Corporation Commission 
sends an Annual Report requiring updated 
contact information to domestic and foreign 
corporations. Fees ranging from $50 to $850 
are assessed according to the number of au-
thorized shares. Filing dates are determined 
by the anniversary of the date of incorpora-
tion or authorization. Delinquent corporations 

receive a Notice of Impending Termination of 
Corporate Existence or a Notice of Revocation 
of Certificate of Authority bearing the termi-
nation or revocation date. Failure to ýle the 
report and pay the indicated fee results in au-
tomatic termination of a domestic corporation 
or revocation of the certiýcate of authority for 
a foreign corporation. 

Limited liability companies in Virginia 
receive an Annual Registration Fee Notice 
directing them to pay $50 by the first of 
September. Domestic LLCôs organized in 
2006, or foreign LLCôs registering in 2006, 
will receive notices with instructions to pay by 
October 1, 2007. The SCC sends an Impending 
Notice of Cancellation of Certificate to a delin-
quent LLC and charges a late penalty fee of $25 
for a total payment of $75 due by December 
31. Domestic LLCôs that fail to pay by that 
date receive a Cancellation of Certificate of 
Organization, and foreign LLCôs receive a 
Cancellation of Certificate of Registration 
To Transact Business in Virginia. 

The Maryland Department of Assessments 
and Taxation Personal Property Division mails 
the Personal Property Return of Domestic & 
Foreign Corporations, Limited Liability 
Companies in February. Any entity that 
existed as of January 1, 2006 is required to 
ýle an annual report by April 17, 2006. The 
annual report is combined with the personal 
property return and is due whether or not the 
entity owns property in Maryland. Required 
information is updated and the report is mailed 
with a payment of $300. Non-stock corpora-
tions, charitable corporations and savings and 
loans do not pay an annual fee. Entities may 
request a two-month extension on or before 
June 15 without incurring a penalty. Failure 
to ýle and pay results in a Forfeiture Notice 
unless delinquent fees are paid within 60 days 
of the notice. Forfeiture ends an entityôs legal 
existence in Maryland, and continuing to oper-
ate after forfeiture is a misdemeanor.

Corporations doing business in the District 
of Columbia ýle reports with the Corporations 
Division of the Business and Professional 
Licensing Administration and pay $250 every 
other year to the D.C. Treasurer. In March, 
domestic and foreign corporations scheduled 
to ýle and pay in 2006 receive a Two Year 
Report for Foreign and Domestic Business 
Corporations. A corporation is required to 
update information regarding its nature of 
business, location of the principal ofýce in the 
District, names and addresses of directors and 
ofýcers, and aggregate number of shares the 
corporation has authority to issue. The report 

CORPORATE
BASICS OF BUSINESS VALUATION

Whether you are buying or selling a busi-
ness, it is important to understand the key 
elements in obtaining an accurate and fair 
valuation. The practice of business valuation 
has evolved quickly in the wake of recent 
corporate accounting scandals. Currently, 
there is a wide range of people performing 
business valuationsðsome are accredited, 
some are not. To ensure that a business 
receives a good valuation, it is essential to 
choose (1) the right appraiser, (2) the right 
deýnition of ñvalueò and (3) the appropriate 
assets to be valued. 

When choosing a business valuator, the 
safest bet is to ýnd someone who is accred-
ited by one of the organizations offering 
business valuation certification. These or-
ganizations include the American Society of 
Appraisers (ASA), the Institute of Business 
Appraisers (IBA), the National Association 
of Certiýed Valuation Analysts (NACVA) 
and the American Institute of Certiýed Public 
Accountants (AICPA). Requirements for ac-
creditation and certiýcation vary among these 
organizations, so they should be reviewed 
carefully in order to decide which type of 
background is the most appropriate. 

The next component to ensuring a good 
valuation is choosing the correct deýnition of 
ñvalue.ò The deýnition of ñvalueò used may 
depend on the reason for the evaluation. 

State law requires either fair market value 
or fair value for shareholder disputes or do-
mestic relations matters. Banking or ýnance 
issues may require orderly liquidation value, 
forced liquidation value, or some other deýni-
tion depending on the speciýc circumstances. 
Thus, it is important that the appraiser under-
stand the reason for which the valuation is 
being conducted. 

The following are some standards of 
value as deýned in the international glos-
sary of business valuation terms, which has 
been adopted by the ASA, IBA, NACVA 
and AICPA. 

Fair market value: the price, expressed 
in terms of cash equivalents, at which 
property would change hands between a 
hypothetical willing and able buyer and a 
hypothetical willing and able seller, acting 
at arms length in an open and unrestricted 
market, when neither is under compulsion 
to buy or sell and when both have reason-
able knowledge of the relevant facts. 
Liquidation value: the net amount that can 
be realized if the business is terminated and 
the assets are sold piecemeal. Liquidation 

can be either ñorderlyò or ñforced.ò
Investment value: the value to a particular 
investor based on individual investment 
requirements and expectations. 
Going concern value: the value of a busi-
ness enterprise that is expected to continue 
to operate into the future. The intangible 
elements of going concern value result from 
factors such as having a trained work force, 
an operational plant and the necessary li-
censes, systems and procedures in place. 
Once the appraiser determines what stan-

dard of value to apply, the assets of the busi-
ness enterprise must be identiýed. Such assets 
could include any buy-sell agreements, stock-
restriction agreements, or any similar factors 
that may have an inþuence on value. The 
Internal Revenue Service has set out data that 
should be considered (Revenue Ruling 59-60). 
These guidelines include the following: nature 
of the business and history of the enterprise 
from its inception, economic outlook of the 
speciýc industry, book value of the stock and 
ýnancial condition of the business, earnings 
capacity of the business, dividend capacity of 
the business, goodwill or intangible value of 
the business, prior sales of ownership of the 
business, and the market price of stocks of 
corporations engaged in the same or similar 
line of business. 

By understanding these three key areas to 
business valuation, a business seller or buyer 
will be better able to work with a qualiýed ap-
praiser to obtain the most accurate and reliable 
valuation to complete the transaction. 

SARA SCARLETT
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TAX PLANNING  
Continued from page 1

the enforcement pendulum has been swing-
ing rapidly against taxpayers, their lawyers 
and CPAôs. 

For example, in August 2005, KPMG, 
the worldôs fourth largest accounting ýrm, 
entered into a deferred prosecution agree-
ment with the Department of Justice. As 
part of the agreement KPMG agreed to 
pay $456 million in ýnes, restitution and 
penalties because of its involvement in tax 
shelter transactions. A former Securities 
and Exchange Commission Chairman with 
a reputation as a ñtough copò was appointed 
to monitor the agreement. On the same day 
several KPMG partners and a tax partner at a 
prominent law ýrm were indicted. An attor-
ney who specializes in defending attorneys 
and CPAôs in criminal proceedings made this 
comment after surveying the wreckage: ñThe 
new message is very simple. Life is too short 
to engage in any kind of behavior that might 
attract the attention of prosecutors.ò

In another incarnation the author worked 
very closely with this CPA ýrm since they 
were the independent auditors of his em-
ployer. Its accountants were highly skilled, 
educated, intelligent and ethical people. They 
never tried to cut corners and were forever 
demanding that the company improve its 
internal controls. Their tax representation 
was superb. To understand what happened 
one has to keep in mind that our tax system 
is based on voluntary reporting and is self-
administered. Under such a system tax pro-
fessionals have a dual obligation. They have 
a duty of loyalty to their clients and an equal 
duty to the Treasury. An attorney should as-
sist his client so that his client does not pay 
one penny more than he or she owes, but an 
attorney also needs to insure that his client 
not pay one penny less. Finding the right 
balance between these conþicting loyalties 
is difýcult, especially because fees are paid 
by clients and not by the Treasury. 

Moreover, our tax system is terribly com-
plex and internally inconsistent. Sometimes 
the positions of the Internal Revenue Code, 
regulations, revenue rulings and court deci-
sions on the same point of tax law are ir-
reconcilable. Although there is a theoretical 
hierarchy in applying these authorities, in 
practice one often simply goes with the in-
terpretation that makes most sense or appears 
most practical. Moreover, on many important 
points of tax law there is often only one au-
thority beyond the Code. Furthermore, until 

recently, one would tend to give the beneýt 
of the doubt to the position more favorable 
to oneôs client, even though one was aware 
that there was an equally valid position more 
favorable to the Treasury. The Circular 230 
amendments, recent prosecutions announced 
and others already in the pipeline give one 
cause to pause and reconsider the manner of 
analyzing any given tax problem.

Under the Circular 230 amendments one 
should divide tax problems into two broad 
categories: standard and nonstandard. A 
standard tax problem is one where the law 
is fairly settled and the transactions fairly 
mechanical; for example, a Section 1031 
like-kind exchange or an irrevocable life 
insurance trust not using naked Crummey 
powers. In these types of transactions, it is 
not necessary for the attorney to spend too 
much time justifying the transactions since 
they are, so to speak, ñpre-approved.ò They 
rarely cause problems. Most problems are 
caused by nonstandard transactions and 
within the latter category ñaggressiveò 
transactions are the most problematic. 
Nonstandard transactions are those that 
require analysis to reach a proper conclu-
sion. Aggressive transactions are those that 
stretch the conýnes of the Code. The most 
prudent advice that can be given in the pres-
ent enforcement climate is not to engage in 
aggressive transactions. Put another way, if 
a nonstandard transaction can only be justi-
ýed by a strained interpretation of relevant 
authorities, then the transaction is probably 
aggressive and not worth it.

The principles for analyzing nonstan-
dard transactions set forth in the Circular 
230 amendments are almost verbatim the 
ones a lawyer learns in the ýrst year law 
school course on legal research, analysis 
and writing. More than one commentator on 
the Circular 230 amendments has observed 
that he or she cannot understand how any 
lawyer could have used a different procedure 
in giving tax opinions to clients. First, the 
practitioner must ascertain all relevant facts, 
present and future. The practitioner may not 
base an opinion on unreasonable factual as-
sumptions or on incorrect or incomplete 
facts. For example, a practitioner may not 
assume that a transaction has a business pur-
pose based just on a client representation to 
that effect. The client representation must 
include a speciýc description of the business 
purpose. This particular requirement is of 
paramount importance in those transactions 
with respect to which the Service could argue 

their principal purpose is tax avoidance. 
Second, the practitioner must then ap-

ply the law, including judicial doctrines, to 
the facts. The practitioner may not assume 
the favorable resolution of any signiýcant 
Federal tax issue or base an opinion on any 
unreasonable legal assumptions, representa-
tions or conclusions. The opinion may not 
contain internally inconsistent analyses or 
conclusions. This part of the amendments 
to Circular 230 is not completely helpful. 
As mentioned before, tax law authorities 
are themselves often in contradiction to 
each other. Furthermore, judicial doctrines 
regularly clash with IRS interpretations. It is 
not clear whether taxpayers and their advi-
sors may choose that interpretation which 
is most favorable to their position. Finally, 
in evaluating the chances of success on the 
merits of a Federal tax issue which may be 
litigated, the practitioner may not take into 
account the possibility that a tax return will 
not be audited (the so-called ñtax lotteryò) 
or that an issue will be resolved through 
settlement.

Any practitioner who has principal au-
thority and responsibility for overseeing 
a law or CPA ýrmôs practice of providing 
advice concerning Federal tax issues must 
take reasonable steps to ensure that the 
ýrm has adequate procedures in effect for 
all members, associates and employees to 
comply with Circular 230, as amended. 
The analysis of any substantial nonstandard 
transaction should be in writing. Although 
this adds to the cost, it serves two purposes. 
First, it is readily available if an issue ever 
arises. It is very hard to reconstruct ones 
train of thought from memory. Second, the 
discipline of actually sitting down to work 
through the problem usually produces a 
better answer because the attorney needs to 
justify to himself the transaction in a step-
wise, sequential, logical fashion.

The amendments to Circular 230 and the 
recent prosecutions are not a panacea. On 
the contrary they are more in the nature of 
shock treatment. In particular, the prosecu-
tions seem excessive. It would appear that the 
same result could have been obtained with 
lesser discipline, which the IRS has the au-
thority to impose upon attorneys and CPAôs. 
Nevertheless, the Service now has our at-
tention and we need to bring to our clientsô 
attention the new enforcement environment. 
Please call Roy Morris or the author if you 
have any questions on this vital if somewhat 
disagreeable subject.

 NÉSTOR CRUZ 
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CARR, MORRIS 
& GRAEFF, P.C.

Carr, Morris & Graeff, P.C., was 
established in 1982 by the named prin-
cipalsïLawrence Carr, Roy Morris and 
Stephen Graeff.  It is a diversiýed ýrm 
structured primarily to meet the legal 
needs of businesses and their princi-
pals.

The ýrm strives to provide full service 
representation to its corporate and indi-
vidual clients.  It is designed to provide 
such service by organization and pre-
sentation of an array of attorneys with 
diverse backgrounds in specialized 
areas of the law as well as a generalized 
background which enables them to look 
beyond a narrow specialty or need.  The 
academic and cultural backgrounds of 
the attorneys of the ýrm are as diverse as 
their experience and specializations.

Carr, Morris & Graeff, P.C., special-
izes in the following areas: Corporate/
General Business; Taxation/Estate 
Planning; Civil/Commercial Litigation; 
Alternative Dispute Resolution; 
Employment/Labor; Discrimination; 
and Wage-Hour.

The ýrm maintains its ofýce in the 
Metro Center region of downtown 
Washington.  It has attorneys admitted 
to all of the local judicial jurisdictionsï
the District of Columbia, Maryland and 
Virginia.

STAFF NOTES
The ýrm recently celebrated its 24th anniversary.  Remarkably, we will soon be noting 

the 40th birthday(s) of three founding principals.  Nonetheless, seniority is sneaking up on 
someðdespite valiant efforts to stem the tide of age. Given the recent pub regarding the 
Secretary of Stateôs workout regimen and President Bushôs well-documented commitment to 
exercise, it is only proper that we, too, share our secrets of longevity.  So, what do the CMG 
leaders do to stay in shape?

B Roy Morris bikes to work daily and has done soðrain or shineðfor 24 years.  But for 
an occasional crash and one run-in with a shoplifter dashing from a neighborhood store, 
this is a great way to stay in shape. 

B Steve Graeff is a daily participant in squash and general gym activities in Chevy Chase 
health clubs.  He may be sliding down the squash ladder and is constantly looking for 
patsies, but Steve swears his game is improving.

B Larry Carr is a daily 4-6 mile runner.  No marathons, no days off. Too frequent falls have 
prompted the ultimate concession—Larry recently bought a treadmill and has sworn off 
sub-freezing road running.

B Phil Schwartz.  Hit ball in the woods.  Find ball in the woods.  Hit it again. Carry bag, 
decline cart.  Has taken up nightly running, dodging traffic on Springfield roads dressed 
in dark running clothes. Adequately insured.  

*  *  *
CMG has renewed its lease at 1120 G Street.  The Metro Center and Verizon (nee MCI) 

Center area has experienced an impressive revival in the past few years.  A skyline of cranes 
is giving way to completed projects including ofýce buildings, residential condos, shops and 
restaurants.  Many thanks to our representatives in the transactionðPat Nalls and Mike Shuler 
of Newmark Knight Frank.

ANNUAL REPORTS 
Continued from page 2

and a fee are due on April 15. Non-proýts 
pay just $75. Delinquent corporations in the 
District receive a Notice Before Revocation 
with a deadline for corrective action. In 
September of each year, the Mayorôs ofýce 
publishes the names of delinquent corpora-
tions deemed to have been dissolved without 
further legal proceedings. These corporations 
must cease to carry on any business and liq-

uidate their affairs. 
In May, District of Columbia LLCôs due 

to ýle in 2006 will receive a 2-Year Report 
for Foreign and Domestic Limited Liability 
Companies and an invoice for $150 payable 
by the date stated in the report. Delinquent 
LLCôs receive a Notice Before Revocation 
and are charged $75 for late ýling. Failure to 
ýle and pay the basic fee plus penalty results 
in automatic revocation.

ALICE CADE, LEGAL ASSISTANT 


