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REAL ESTATE
SUPREME COURT OF VIRGINIA 
CLEARS WAY FOR McMANSIONS 
IN ALEXANDRIA

Following the irrational exuberance of the 
internet stock craze of the late 1990’s, we are 
all more aware of speculative “bubbles” – a 
rise in the price of an asset based not on the 
current or prospective income it provides but 
solely on expectations by market participants 
that the price will rise in the future. While 
not commenting on the veracity of the 
claimed “real estate bubble,” it is clear that 
the recent run-up in home prices has spurred 
many market participants in the D.C. met-
ropolitan area to seek to upgrade their 
homestead. Upgrading is almost universally 
equated with an increase in size. Scarcity of 
land for new construction has caused larger 
and larger houses to be built on smaller and 
smaller lots. The result is neighborhoods of 
large houses on small lots often built by a 
common builder and pejoratively referred 
to as “McMansions.” 

As homebuyers look to build their own 
McMansion an increasingly common alter-
native to finding a vacant lot is to locate a lot 
in an established neighborhood with a pre-
existing house that is generally in disrepair, 
raze the house, and construct a McMansion 
on the now-vacant lot. Detractors will al-
lege that this practice damages the neigh-
borhood’s character and the disparity in size 
and grandeur will damage the quaint adja-
cent homes. Prime neighborhoods for this 
phenomenon are established neighborhoods 
closer-in to the District, often founded in the 
post-WWII development boom. Established 
neighborhoods are often comprised of more 
established neighbors. Tensions are bound 
to rise as new neighbors seek to implement 
their McMansion plan.

Four centuries after the settlement of 
Jamestown, we are still struggling with the 
nature of property. “Property” is really just a 
basket of rights: the right to use, the right to 
exclude others from use, the right to trans-
fer, the right to any resources/benefits, etc. 
Your home may well be your castle; but, ask 
anyone who has battled a homeowners’ asso-

ciation over the color of shutters and he will 
tell you that ones castle comes with less rights 
than you may have previously thought. What 
rights, if any, should a homeowner have as 
to what his neighbor does with his property? 
This is a fundamental question of law and 
society. Should a majority of neighbors be 
allowed to bar the new neighbor from build-
ing his McMansion? The Supreme Court of 
Virginia recently addressed just such an issue 
in the case of Seymour v. City of Alexandria, 
VLW 007-6-060. 

Developer Barry Seymour (“Seymour”) 
owns a 1950’s era house on an 18,801 square 
foot residential lot in the City of Alexandria. 
Seymour filed an application for a prelimi-
nary subdivision plat to divide the property 
into two residential lots of 9,323 feet and 
9,478 feet. In a neighborhood of relatively 
modest older houses, Seymour’s application 
included his intention to raze the existing 
house and to build two large houses on the 
new lots. The staff of Alexandria Planning 
Commission issued a Staff Report recom-
mending that the Planning Commission 
approve the application. The Staff Report 
succinctly surmised that, “The proposed 
lots will be consistent with other lots in the 
neighborhood in terms of lot area, width, 
and configuration.” Section 1701 of Article 
XI of Alexandria’s Zoning Ordinance (the 
“Ordinance”) explains that the purpose of 
subdivision regulations “is to provide for the 
orderly division and development of land 
or transfer of ownership.” Section 1701(B) 
of the Ordinance provides as follows: “No 
lot shall be resubdivided in such a manner 
as to detract from the value of adjacent 
property. Lots covered by a resubdivision 
shall be of substantially the same character 
as to suitability for residential use, areas, 
street frontage, and alignment to streets.” 
Responding to public outcry, The Planning 
Commission declined the staff’s recommen-
dation and rejected Seymour’s application. 
Seymour appealed to the Alexandria Circuit 
Court. The Alexandria trial court approved 
the Planning Commission’s rejection of 

INTERNATIONAL 
PROPERTY RIGHTS ADDRESSED 
BY APPELLATE COURT

On May 9, 2006 the U.S. Court of 
Appeals for the Second Circuit issued a 
decision which is very favorable to U.S. 
companies and former Cuban nationals 
whose property was confiscated during the 
Cuban revolution. Bigio v. The Coca-Cola 
Company, 448 F. 3d 176 (2nd Cir. 2006). 
The case would help these plaintiffs even 
in the absence of the Helms-Burton Act 
we have discussed in prior issues of this 
publication.

Plaintiffs were the Bigio family and a com-
pany controlled by the family. The Bigios 
had large commercial holdings in Egypt 
which were wrongfully seized by the Nasser 
regime in the early 1960’s. The Bigio family 
then emigrated to Canada. After Nasser died 
the Egyptian government ordered the prop-
erty returned to the Bigios. Nevertheless, 
the state-owned entity then holding the 
property refused to comply and instead 
sold or leased (which is not yet established) 
the bottling plant at issue in the case to a 
joint venture. A substantial interest in the 
venture was purchased by The Coca-Cola 
Company, which was the Bigios’ former 
tenant. Defendant company rejected the 
Bigios’ ownership claim. The Bigios were 
unable to obtain relief in Egyptian courts 
and sued the company in the United States 
alleging violation of the Alien Tort Claims 
Act and asserting common law claims such 
as conversion.
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REAL ESTATE
Continued from page 1

WAGE-HOUR
DEDUCTING NEGATIVE 
LEAVE BALANCES FROM AN 
EMPLOYEE’S FINAL PAYCHECK

Employers are frequently faced with the 
issue of a terminating employee having a 
negative balance in an established leave ac-
count (i.e., sick leave, vacation leave, per-
sonal leave) and whether the value of this 
negative balance may be deducted from the 
employee’s final paycheck. For purposes of 
this discussion, it makes no difference 
whether the employee or employer initiated 
the termination or whether the termination 
is with or without cause. 

In the case of the of the “hourly” or “non-
exempt” employee, payroll deductions are 
permitted under the Fair Labor Standards 
Act (“FLSA”). The issue becomes more 
confusing, however, when the employee is 
paid as a “salaried” or “exempt” employee. 
While the value of the negative leave balance 
may be small, improperly handling this issue 
with a salaried employee may result in loss 
of the exemption from overtime pay for the 
affected employee and all similarly situated 
employees. 

The FLSA requires that an employee 
properly classified as exempt must regu-
larly receive a predetermined amount not 
subject to deduction based on the quality 
or quantity of work performed. As such, 
absent a specific exception to the contrary, 
no deductions may be made from a salaried 
employee’s pay. Permitted exceptions to this 
“no deduction” rule include deductions 
when the salaried employee

• Is absent for one or more full days 
for personal reasons

• Is absent for one or more full days 
for sickness or disability where the 
employer has a plan to reimburse 
loss of salary for such reasons

• Is absent due to a suspension 
relating to infractions of a major 
safety rule

• Is hired or terminated in the middle 
of the workweek

• Is absent during Family and Medical 
Leave Act leave

An employer’s ability to deduct the value 
of a negative leave account balance hinges 
on two regulatory considerations—whether 
the negative leave was incurred in full day 
increments and whether the leave granted 

was in accordance with an established sick 
leave plan.

Any portion of a negative leave balance 
that was accrued in less than full day incre-
ments is not recoverable. Negative leave 
balances accrued where there is not an 
established policy providing for reimburse-
ment of salary during the absence are also not 
recoverable. The full-day increment question 
must be addressed, since a salaried employee 
may not suffer a deduction in pay based on 
the quantity of work. A partial-day absence is 
thus not recoverable. Similarly, since a salary 
deduction is not permitted in the event of 
illness absent an established leave program, 
a deduction for time missed for illness is 
not permitted unless the established leave 
program has a negative balance.

The recoverability of the value of a nega-
tive leave balance is further complicated when 
an employee accrues the negative balance in 
both full-day and partial-day increments. 
If the employer’s records do not clearly 
distinguish between full and partial-day ac-
cruals, recovery is not permitted. Thus, if the 
employer wishes to recover the value of an 
employee’s negative leave, the employer must 
maintain clear records of the manner (full-
day versus partial-day) in which the balance 
was accrued, not just the aggregate number of 
hours accrued. Similarly, since the employer 
may not recover the value of leave accrued in 
partial-day increments, the employer should 
establish a policy providing for the employee 
to pay back partial-day increments before full-
day increments are paid back, regardless of 
when the leave was actually taken. This will 
allow the employer to maximize its efforts in 
recovering negative leave accruals.

PHILIP SCHWARTZ

INTELLECTUAL PROPERTY 
REPRESENTATION

Many CMG clients have trademark, pat-
ent and intellectual property assets that are 
essential to their business. Until recently, 
we have relied on internal resources to 
provide representation in these areas. We 
are now pleased to announce that we have 
forged a relationship with a firm of intellec-
tual property specialists—Hahn & Voight, 
PLLC—to better serve clients’ needs. 

Hahn & Voight, PLLC, is a Washington, 
D.C., firm founded by Roger Hahn and Jason 
Voight, specializing in patent, trademark 
and copyright causes. They offer leadership 
to their clients in protecting inventions 
in chemical, pharmaceutical/biomedical, 
electrical and mechanical technologies. 
They also provide professional guidance in 
developing, managing and licensing patent 
and trademark portfolios. In addition, the 
firm provides counseling regarding licens-
ing, due diligence efforts associated with 
the acquisition of intellectual property 
rights from third parties, legal opinions, 
and other IP topics. You can read more 
about the firm at www.hvpatentlaw.com.

We will be introducing Jason and Roger 
to our clients as the need arises, and we 
think you will enjoy working with them. 

Seymour’s resubdivision application. 
Seymour marched on to the Supreme 

Court of Virginia, where he found a more 
receptive audience. In a rebuke of the trial 
judge, Justice Donald Lemons writes in the 
Supreme Court opinion that, pursuant to 
Section 1701(B) of the Ordinance, the City 
could not consider improvements when consid-
ering subdivision applications (i.e., the City 
could not consider the nature and magnitude 
of the houses to be built, only the size of the 

lots themselves). As to the Ordinance’s pro-
vision that “No lot shall be resubdivided in 
such a manner as to detract from the value of 
adjacent property,” Justice Lemons reasons 
that the “division of land into lots is a purely 
legal construct that, by itself, can have no 
effect on the value of anything.” Because 
the new lots were compatible with others in 
the neighborhood, the city could not block 
the subdivision. 

The import of this case is that the neigh-
bors and the City have a say in determin-
ing the size of the lots, but the decision of 
the nature and magnitude of the houses to 
build on Seymour’s lots is left to Seymour. 
Alexandria’s zoning ordinances are consistent 
with those of other Washington localities. 
Through deed restrictions, homeowners’ as-
sociations and other means, neighborhoods 
can preserve their architectural identity and 
integrity. Although a victory for the rights of 
the landowner, be wary of what this decision 
may mean for the dilapidated house on your 
street. As Robert Frost solemnly observed, 
“Good fences make good neighbors.”

JUSTIN BANFORD

http://www.hvpatentlaw.com
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NEGLIGENCE, DAMAGES
JURY CANNOT DISREGARD 
PAIN AND SUFFERING 
COMPONENT

Elizabeth Conley, 82 years old, suffered 
from dementia and a number of serious 
medical problems when she was admitted to 
the Washington Nursing Facility (“WNF”) 
in 1999. Shortly after admission, Ms. 
Conley was agitated and confused. When 
she appeared to calm down, an attending 
nurse turned her attention elsewhere. Ms. 
Conley then unbuckled her wheelchair 
seat belt and tried to stand up. She fell and 
broke her hip. The nursing log reflected 
the incident and noted that Ms. Conley 
was in pain. She was subsequently trans-
ported to Hadley Hospital for treatment. 
Virginia Hogan, Ms. Conley’s daughter, 
brought suit on her behalf in Superior 
Court for negligence. The jury found 
WNF liable for negligence and awarded 
damages matching Ms. Conley’s hospital 
bill; but, the jury awarded “zero dollars 
for non-economic damages.” Ms. Hogan 
moved for a new trial on damages, but the 
trial judge denied the motion.

In Hogan v. Washington Nursing 
Facility, No. 06-CV-36 (Mar. 29, 2007), 
the D.C. Court of Appeals agreed with 
the plaintiff/appellant, reversed the trial 
court and ordered a new trial on dam-
ages. The trial court had reasoned that 
the verdict was reasonable—and therefore 
sustainable—because the jury could have 
concluded that Ms. Conley’s pain was at-
tributable to her other medical conditions, 
not the broken hip she sustained as the 
result of WNF’s negligence. The Court 
of Appeals disagreed and explained, “[S]he 
clearly would not have suffered the pain 
related to breaking her hip had she not 
fallen.” Further, the Court noted, “The 
conclusion that Ms. Conley suffered pain 
comports with common experience. A 
broken hip, the corrective surgery, and the 
resulting immobilization would naturally 
cause some pain and suffering, so we need 
not summarize the evidence further.” Thus, 
the jury’s denial of any non-economic dam-
ages (i.e., pain and suffering) “ is contrary 
to common sense and to reason.”

LAWRENCE CARR

The Court of Appeals affirmed the District 
Court’s dismissal of the Alien Tort Claims 
Act count but reversed the dismissal of the 
common law claims. The District Court had 
dismissed the common law claims on grounds 
of the Act of State Doctrine, international 
comity, and forum non conveniens. The Court 
of Appeals rejected all three holdings by the 
District Court.

With respect to the Act of State Doctrine, 
the Court of Appeals held it inapplicable 
because resolution of the case by U.S. courts 
would not likely impact international rela-
tions or embarrass or hinder the executive 
branch in the realm of foreign relations.

With respect to comity the Court of 
Appeals held the only issue properly raised 
was whether adjudication of the case by a 
U.S. court would offend amicable working 
relationships with Egypt. Throughout the 
long pendency of the lawsuit, the government 
of Egypt never raised the slightest objection 
to adjudication by U.S. courts. The Court 
of Appeals also relied on its Act of State 
holding to find international comity would 
not be offended. The case was one between 
Canadian citizens and a U.S. company which 
on remand would likely turn on what the 
company knew about the Bigios’ ownership 
rights before it acquired its present interest 
in the Egyptian plant. While adjudication 
by U.S. courts might require some modest 
application of Egyptian law, Second Circuit 
courts are regularly called upon to interpret 
foreign law without offending principles of 
international comity.

With respect to forum non conveniens the 
Court of Appeals held the District Court had 
given the Bigios’ choice of forum no weight 
whatever. The Court of Appeals held this was 
erroneous because the more a plaintiff, even 
a foreign plaintiff as in this case, chooses to 
sue in U.S. courts for “legitimate reasons,” 
the more deference must be given to that 
choice. The action should be dismissed only 
if the chosen forum is shown to be genuinely 
inconvenient and the selected forum signifi-
cantly preferable.

The District Court overlooked legitimate 
and substantial reasons the Bigios had for 
choosing a U.S. court: defendant company 
is a U.S. company and the Bigios’ attempt 
to seek relief in Egypt proved abortive. The 
Bigios’ choice of a U.S. court over an Egyptian 
forum was, therefore, eminently reasonable 

and entitled to considerable deference by the 
District Court.

Moreover, a major focus of the litigation 
might be whether the company knew, before 
it purchased its interest in the joint venture 
which owns or leases the bottling plant, that 
the plant had been ordered returned to the 
Bigios. Key witnesses to this issue reside in 
the U.S. or Canada or are readily producible 
in the U.S. If there are foreign witnesses be-
yond the U.S. court’s subpoena power, their 
testimony can be provided by depositions 
taken pursuant to letters rogatory. Likewise, 
the parties and their attorneys are all located 
in the U.S. or Canada.

Accordingly, the Court of Appeals reversed 
and remanded the case to the District Court 
for trial.

The author has three concluding observa-
tions. If the Helms-Burton Act is repealed 
this case would still provide U.S. companies 
and former Cuban nationals who lost prop-
erty during the revolution adequate common 
law remedies in U.S. courts. Second, the au-
thor was surprised the Court dismissed the 
Act of State defense so readily, as this defense 
is usually lethal in international property law 
cases. Over the years, however, the Act of 
State doctrine has been subject to legislative 
erosion by Congress, and in this case the 
lawsuit was against a private company and 
not the government of Egypt. It would have 
appeared unseemly if the Court had allowed 
Coca-Cola to hide behind an Act of State 
defense not even the government of Egypt 
was asserting and which could result in unjust 
enrichment. 

Finally, if a lawsuit such as this one ever 
becomes necessary, it would be important 
for plaintiffs to obtain a Department of State 
letter stating: (1) that the lawsuit would not 
interfere with the foreign relations of the 
United States; (2) that the Department 
encourages resolution of Cuban property 
claims whether in Cuba or in the U.S.; and, 
(3) that, by selling confiscated property to 
a private concern, the Cuban government 
was engaging in a commercial transaction 
not subject to the Act of State defense. It 
would also be helpful if the U.S. government 
could convince a future Cuban government 
to declare Cuban public policy favors resolu-
tion of property claims and to make a specific 
finding that confiscation of property during 
the revolution was wrongful. Such a finding 
would lay the predicate for a lawsuit such as 
the one described here.

NÉSTOR CRUZ



CARR, MORRIS & GRAEFF, P.C.
1120 G STREET, N.W., SUITE 930
WASHINGTON, D.C. 20005-3801

PRSRT STD
U.S. POSTAGE

PAID
Springfield, VA
Permit No. 6082

LEGAL UPDATE                                                                                                                      CARR, MORRIS & GRAEFF, P.C.

RETURN SERVICE REQUESTED

CARR, MORRIS 
& GRAEFF, P.C.

Carr, Morris & Graeff, P.C., was 
established in 1982 by the named prin-
cipals–Lawrence Carr, Roy Morris and 
Stephen Graeff. It is a diversified firm 
structured primarily to meet the legal 
needs of businesses and their principals.

The firm strives to provide full 
service representation to its corporate 
and individual clients. It is designed 
to provide such service by organization 
and presentation of an array of attorneys 
with diverse backgrounds in specialized 
areas of the law as well as a generalized 
background which enables them to look 
beyond a narrow specialty or need. The 
academic and cultural backgrounds of the 
attorneys of the firm are as diverse as their 
experience and specializations.

Carr, Morris & Graeff, P.C., special-
izes in the following areas: Corporate/
General Business; Taxation/Estate 
Planning; Civil/Commercial Litigation; 
Criminal Representation; Alternative 
Dispute Resolution; Employment/Labor; 
Discrimination; and Wage-Hour.

The firm maintains its office in the 
Metro Center region of downtown 
Washington. It has attorneys admitted to 
all of the local judicial jurisdictions–the 
District of Columbia, Maryland and 
Virginia.

STAFF NOTES
Hard work at the track is paying off for Roy Morris.  Roy continues to instruct “performance 

driving” in the car for the BMW Car Club and to study the art of cornering on two wheels.  
He is also hard at work looking for a replacement Club President to serve in 2008, as the 
most important job in a volunteer organization is to replace yourself.  Most remarkable of all, 
Roy enticed his wife, Marie, to take a turn behind the wheel—on Mother’s Day, no less.  

* * *
Homeward Bound.  Just in time for Fathers’ Day, 1st Lt. Robert Morris, U.S.A., is scheduled 

to redeploy to “the world” in early June.  Lt. Morris just completed a year-long deployment 
to Afghanistan with the 3rd Brigade of the 10th Mountain Infantry Division.  Welcome home, 
Lieutenant, and thank you for your service. 

* * *
As a member of the Virginia Opera Board of Governors for Northern Virginia, Nestor 

Cruz helped organize the Spring Gala and Concert.  Russian soprano Veronica Mitina sang 
arias from operas by Verdi, Puccini, and Tchaikovsky. Nestor hummed along.

* * *
In an upset for the ages, Phil Schwartz teamed with three compadres from Springfield Golf 

& Country Club to post “Low Net” at the prestigious Washington Metro Golf Association 
kickoff tournament in April at International CC.


