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NEGLIGENCE

D.C. COURT INTERPRETS
MARYLAND’S BOULEVARD
RULE

For decades courts in Maryland
have dissected, expanded, contracted
and interpreted something called the
fiboulevard ruleo®a now-codiyed rule
governing the respective duties of mo-
torists at an intersection that includes a
so-called fithrough highway.0 In sum-
mary, the boulevard rule requires a
driver crossing or entering the fithrough
highwayo to always yield the right-of-
way. Furthermore, drivers on the through
highway may rely on their priority and
may proceed through the intersection
without slowing.

In Sawle v. Allstate Insurance
Company, C.A. No. 04CA8076 (March
17, 2006), Judge Neal Kravitz of the D.C.
Superior Court was asked to apply the
boulevard rule to a factual scenario that
had not been addressed in the dozens of
Maryland cases dealing with the boule-
vard rule. The Sawle case arose from an
accident in suburban Maryland, but suit
had been brought in the District against
the injured driverbs own insurance carrier
under the uninsured motorist provision of
Ms. Sawleds insurance policy.

Ms. Sawle was injured in a collision at
the intersection of Massachusetts Avenue
and Westbard Avenue in Montgomery
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CORPORATE_
RESALE OF RESTRICTED
SECURITIES

In the June-July 2005 issue of this
publication, we discussed the private
placement of securities. In this issue
we discuss the rules applicable to their
resale. Although to some investment ad-
visors such as Warren Buffett the ideal
holding period for securities, especially
stock, is forever, most investors need to
liquidate some of their holdings from
time to time for a variety of reasons. If
the securities were acquired in a private
placement under Section 4(2) of the
Securities Act of 1933 (the Act), such se-
curities are, by deynition, not registered
under Section 5 of the Act. Therefore,
their resale is subject to stringent regula-
tion for the protection of investors.

There are three principal ways to re-
sell restricted securities. The yrst method
is a public resale under Securities and
Exchange Commission (SEC) Rule 144.
We have discussed Rule 144 in a prior
article, so in this article we just mention
it in passing. Rule 144 is a well-drafted,
mechanical safe-harbor that is useful for
investors who qualify under its provi-
sions. The second method is SEC Rule
144A, which permits unlimited resales of
never-registered securities, provided the
sales are to fiqualiyed institutional buy-
ers,0 that is, large investment houses.

The third method is a private resale
under Section 4(1) of the Act, which
exempts from registration fitransactions
by any person other than an issuer,
underwriter or dealer.0 The individual
investor who wishes to sell securities is
not an issuer or dealer, so the central is-
sue in a A4(1) transaction is whether the
seller is an fiunderwriter.0 Because there
is so much law under A4(2) that exempts
fitransactions by an issuer not involving
any public offering,0 some of the law
applicable to A4(2) transactions has been

fiborrowedo in analyzing A4(1) transac-
tions. Practitioners sometimes refer to
the fiSection 4(1T) exemption.0 This
can be somewhat misleading, though,
since A4(2) by its terms applies only to
issuers. When analyzing a A4(1) sale, one
should keep an eye on A4(2) to make sure
the seller is not unwittingly acting as an
underwriter in a distribution or public
offering.

Section 4(1) transactions are governed
by rules developed over the years in SEC
no-action letters, court decisions and
professional journals. These rules are not
amodel of clarity and some appear to be
inconsistent; however, in the absence of
an SEC safe-harbor rule, it is the best we
can do for private resales. In the remain-
der of this article, we will take a look at
some of these rules of thumb and then
at the end examine a landmark appellate
decision that frames the issues nicely.
The reader is forewarned that this area
of corporate law unfortunately contains
as much filoreo as filaw.0

Since in A4(1) transactions one of
the main objectives is to prevent the
seller from becoming an accidental
underwriter, one needs to take a peek
at Section 2(a)(11) of the Act, which
deynes an fiunderwriterd as someone
who purchases a security from the is-
suer with a view towards a distribution
of the security, who participates, directly
or indirectly, in an underwriting effort,
or who sells securities on behalf of a
control person. It is understood that
fidistributiono is synonymous with
fipublic offering.0 Thus, many sales in
a short period of time could be consid-
ered a distribution. The SEC might not
view with favor too many purchasers
or large transactions. There can be no
general solicitation of purchasers. It is
highly desirable that extensive ynancial
information on the company be made
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DISCRIMINATION
SUPREME COURT TO
REVIEW RETALIATION
STANDARD

In early 1997, Sheila White, a forklift
operator for Burlington Northern Santa
Fe Corporation, yled a complaint alleg-
ing that she had been sexual harassed
by a company foreman. In response
Burlington Northern suspended the
foreman for 10 days and reassigned
Ms. White to track work. Although Ms.
Whiteds new assignment was within
the same job classiycation, it was more
physically challenging and considered
an inferior position. Burlington Northern
claimed the reassignment was based on
complaints that surfaced about Ms.
Whitebs forklift operation during the
companybs sexual harassment investi-
gation. Ms. Whitebs standing did not
improve as, after she yled retaliation
charges with the Equal Employment
Opportunity Commission (EEOC),
she was suspended by Burlington for
insubordination. Ms. White was even-
tually reinstated with full back pay but
proceeded to yle a lawsuit in federal
court for discrimination and retaliation
alleging that the inferior work she was
reassigned to, along with the suspen-
sion, amounted to an illegal retaliation
by Burlington. The jury awarded Ms.
White $43,500 in compensatory dam-
ages for her retaliation claim but nothing
for her sex discrimination claim.

The Supreme Court recently heard
argument in Ms. Whiteds case with the
central issue being how management
may properly react after an employee
complains of harassment or discrimi-
nation. As stated above Ms. White
received a verdict in her favor on her
retaliation claim against Burlington
even though she did not prevail in her
original sexual harassment claim. The
Supreme Courtds decision in this case
is of some import because federal ap-
pellate courts have adopted three dif-
ferent standards in determining what
constitutes actionable retaliation by a
business concern. Without going into a
detailed analysis of the standards, from
the most liberal to the most stringent,

they are, the fireasonably likely to detero
standard, the fimaterially adverse changeo
standard and the fiultimate employment
decisiono standard. Ms. Whiteds deci-
sion was rendered by the Sixth Circuit
Court of Appeals using the materially
adverse change standard. Adding to the
signiycance of how the Supreme Court
handles this case is the fact that EEOC
records indicate that retaliation claims
have more then doubled over the past
15 years and account for over 30% of
all EEOC claims yled.

While awaiting guidance from the
Supreme Court, whose decision will be
reported in a future Legal Update issue,
there are steps businesses can take to di-
minish the likelihood of being the subject
of aretaliation claim. These steps include
specialized programs in management
training geared towards understanding
retaliation, enacting and publishing anti-
retaliation policies that include penalties
for violation, and monitoring incident
complaints to ensure proper treatment
of the complaining employee.

For now, sufyce it to say, companies
should be aware that they are just as like-
ly to be involved in a retaliation charge
after an alleged incident as they are to
be involved in the underlying incident
itself. That being so, it certainly would be
prudent for businesses to take appropriate
preventative steps.

STEPHEN GRAEFF

CORPORATE
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available to purchasers or that the pur-
chasers be sophisticated investors®or,
even better, both. Sometimes the holding
period of the seller becomes important,
as it could be considered that if this
period is too short the securities never
came to rest and the seller is deemed to
be engaged in a distribution.

The case of Ackerberg v. Johnson,
892 F.2d 1328 (8™ Cir. 1989), is a good
illustration of the application of the A4(1)
exemption. Defendant, the seller of the
securities, had obtained his securities in
1979 or 1980 when the issuer was incor-
porated. Defendant-seller was chairman
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of the board of the issuer and one of its
founders. He sold some of his securities
to plaintiff-purchaser in 1984. Before
purchaser bought the securities he was
provided with a 99-page private place-
ment memorandum containing detailed
information on the issuer. Purchaser also
represented that his yearly income was
more than $200,000, his net worth in
excess of $1,000,000, his liquid assets
exceeded $500,000, and that he had
extensive knowledge and experience
in investing. The Court of Appeals
concluded that, as a matter of law, the
seller was entitled to an exemption under
A4(1) since he was not an issuer, dealer
or underwriter.

First, the seller had held his securities
for at least four years, which the court
thought was long enough to negate any
inference that his intention at the time
of acquisition was to distribute them to
the public. Thus, the shares had come
to rest and the seller had not purchased
them with a view to a distribution. The
court reasoned that any holding period
in excess of two years was sufycient.
Second, the court also considered buy-
erés investment sophistication, wealth
and access to information in holding
that there had been no public offering
or distribution which would make seller
an underwriter.

The Ackerberg case was an easy one
for the court to decide. Compliance with
A4(1), however, becomes more difycult
if one or more key ingredients are miss-
ing. If the holding period is too short,
the buyer marginally sophisticated or not
too wealthy, insufycient information is
provided to the buyer, or the seller sells
to many people instead of just a few,
then the seller could end up as an fiunder-
writero ineligible for the exemption. For
aA4(1) transaction to succeed, it is clear
the seller does not need to comply with
all the requirements of a A4(2) private
placement, but it helps immeasurably if
many of its elements are present. Proper
structuring of a A4(1) transaction is thus
a classic judgment call. Please call Roy
Morris or the author if there is a resale of
restricted securities in your future.

NESTOR CRUZ
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TRADEMARK

HOW BUSINESSES
CAN REDUCE THE
RISK OF TRADEMARK
INFRINGEMENT

Trademark infringement is a serious
legal and business concern in todayds
marketplace. A fitrademarko includes any
word, name, symbol or device, or any
combination used, or intended to be used,
in commerce to identify and distinguish
the goods of one manufacturer or seller
from goods manufactured or sold by oth-
ers, and to indicate the source of goods.
In essence, a trademark is a brand name.
Similarly, a fiservicemarko is any word,
name, symbol or device, or any combi-
nation used, or intended to be used, in
commerce to identify and distinguish the
services provided by others, and to indi-
cate the source of the services. | will refer
to both servicemark(s) and trademark(s)
collectively as fitrademark(s).o

When business owners casually name
their product or service, they run the risk
of stepping into a trademark infringe-
ment quagmire. A trademark is found
to be infringing when it is identical or
confusingly similar to a registered mark
for identical or related goods or services.
When Victor and Cathy Moseley opened
up asmall adult gift and lingerie shop and
named it Victords Secret, they thought
they were living the American dream.
The legal department at Victoriads Secret
felt otherwise. After receiving a cease
and desist letter from Victoriads Secret,
the couple changed the name of their
small shop to Victords Little Secret. Not
satisyed, Victoriads Secret then yled a
trademark infringement lawsuit.

No matter the size of your business,
you run the risk of trademark infringe-
ment each time you name a product, ser-
vice or your company. Thus, it is neces-
sary to take measures to reduce your risk
of trademark infringement. Here are some
basic steps that should be taken:

1. Trademark Search: Naming a
new business or product can be excit-
ing. Before you get too attached to a
name, however, you should do a trade-
mark search. The yrst place to start is
the U.S. Patent and Trademark Ofyce

database, Trademark Electronic Search
System (TESS). In addition, you can use
several search engines, such as Google,
Yahoo! and AlltheWeb.com. You should
also conduct a common law trademark
search, which will require a comprehen-
sive review of databases, directories and
other sources. If you do not have the
time or resources to conduct all of these
searches, you can hire a professional
trademark search company.

2. Trademark Registration:
Trademarks do not have to be regis-
tered in order for business owners to
use them. Simply using a trademark
is adequate common law protection.
However, registering a trademark with
the U.S. Patent and Trademark Ofyce
(AUSPTOO) can be the most important
step toward protecting a trademark. Such
registration will show all those who may
attempt to use your trademark that you
are serious and willing to take the steps
to protect your mark. It will also pro-
vide you the following advantages: (a)
a legal presumption of your ownership
of the mark and your exclusive right to
use the mark nationwide on or in con-
nection with the goods and/or services
listed in the registration; (b) the ability
to bring an action concerning the mark in
federal court; (c) the use of the U.S reg-
istration as a basis to obtain registration
in foreign countries; and (d) the ability
to yle the U.S. registration with the U.S.
Customs Service to prevent importation
of infringing foreign goods.

3. Trademark Maintenance: After
registering the name it is important to
maintain the value of your company or
product name. In order to maintain the
value, you should use the trademark
throughout your websites, brochures
and invoices. Do not forget to use the
fiE0 symbol after you have approved
registration from the USPTO. If you
have not registered your trademark,
you can use the fitmo trademark symbol
or fismo servicemark symbol. You will
also need to yle periodic reports with
the USPTO indicating that you are still
using the trademark. Failure to yle these
reports will result in an abandonment of
your registration.
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Whether you are choosing a name for
your new business or product or deciding
how to protect the name(s) you are cur-
rently using, you should take the proper
measures to reduce the costs to your busi-
ness of having to bring or defend against
a trademark infringement claim.

SARA SCARLETT

NEGLIGENCE
Continued from page 1

County. That intersection is controlled
by a traffic signal, but the signal had
malfunctioned and was fidarko in all four
directions at the time of the accident. The
allegedly negligent driver entered the in-
tersection on Westbard Street where a col-
lision occurred with Ms. Sawle, who was
traveling on Massachusetts Avenue and
who relied on her claim of right-of-way.
Maryland motor vehicle law applies to the
case, and Ms. Sawleds counsel asked for a
jury instruction on the boulevard rule.
After a thorough review of the appli-
cable case law, the judge identiyed just a
single Maryland case with facts similar
to those presented. In Hickory Transfer
Company, Inc. v. Nezbed, 96 A. 2d 241
(Md. 1953)Oa 53-year-old casedan
intersection accident was caused by
malfunction of just one of four signals.
The key fact that distinguished Hickory
Transfer was that in 1953 it was common
for trafyc lights to function on a part-time
basis only. So, when the involved driver
spotted a fidarko signal, it was reason-
able to assume nothing was amiss, that
the light was in a normal non-functioning
mode and that he had the right-of-way
(applying the boulevard rule). The Sawle
situation, though, is markedly different,
the court reasoned. In this era, trafyc
signals operate at all times. A driver ap-
proaching a non-functioning signal now
could not reasonably assume that crossing
trafyc has a functioning red light. Thus,
applying the boulevard rule would effec-
tively encourage unsafe drivingd®con-
trary to the purpose of the boulevard
rule. Accordingly, Judge Kravitz ruled
that the jury should not be instructed on
the boulevard rule.
LAWRENCE CARR
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CARR, MORRIS STAFF NOTES
& GRAEFF, P.C. Vacation, vacation, vacation! It may have been a mild winter, but still people

Carr, Morris & Graeff, P.C., was
established in 1982 by the named prin-
cipalsrLawrence Carr, Roy Morris and
Stephen Graeff. Itis a diversiyed yrm
structured primarily to meet the legal
needs of businesses and their princi-
pals.

The yrm strives to provide full service
representation to its corporate and indi-
vidual clients. It is designed to provide
such service by organization and pre-
sentation of an array of attorneys with
diverse backgrounds in specialized
areas of the law as well as a generalized
background which enables them to look
beyond a narrow specialty or need. The
academic and cultural backgrounds of
the attorneys of the yrm are as diverse as
their experience and specializations.

Carr, Morris & Graeff, P.C., special-
izes in the following areas: Corporate/
General Business; Taxation/Estate
Planning; Civil/Commercial Litigation;
Alternative Dispute Resolution;
Employment/Labor; Discrimination;
and Wage-Hour.

The yrm maintains its ofyce in the
Metro Center region of downtown
Washington. It has attorneys admitted
to all of the local judicial jurisdictionsT
the District of Columbia, Maryland and
Virginia.

insist on vacationing€&so, whatds on tap this year?

B
B

Steve Graeff: to Brazil to visit daughter Katie and accompany her home.

Roy Morris: will ynish the motorcycle tour on the Blue Ridge Parkway that
was interrupted by Hurricane Katrina last September.

Phil Schwartz: a week in the Hamptons and possibly a week in Florida visit-
ing family and watching the Space Shuttle launch with Al and Jane Caputods
daughter Lisa Nowak aboard.

B Larry Carr: a family reunion at Fripp Island, SC.
B Dana Theriot. abrief spa-like respite at the luxurious birthing facility of a primo

Northern Virginia hospital in or about July.

Nestor Cruz: already enjoyed a spring vacation visiting Philadelphia-area art
museums. This summeré&.Boca, Boca, Boca&always Boca.

Sara Scarlett: adding a dog soon, so training is a priority®but still hopes to
head to the NC mountains some time this summer.

Ray Jones: family time in New Jersey.

* * *

N@stor Cruz has been elected Development Liaison of the Virginia Opera Board

of Governors for Northern Virginia.

* * *

Hurry up and wait. After several delays, Roy Morrisis son Robert has deployed to

Afghanistan. Lt. Morris is assigned to the Third Brigade of the famed 10" Mountain

Infantry Division.

CARR, MORRIS & GRAEFF, P.C.
1120 G STREET, N.W.,, SUITE 930
WASHINGTON, D.C. 20005-3801
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